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FLORIDA STATE ARCHIVES
DEPARTMENT OF STATE
R. A. GRAY BUILDING
Tallahassee, FL 32399-0250
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RE:

Uniform Landlord and Tenant
Relationship Act

Dear Commissioner:
You will find enclosed a reply to the most recent draft of the Uniform Landlord and
Tenant Relationship Act which was written by socially re_sponsible representatives
of those concerned with the operation and management of privately-owned multi
family housing in the City of Chicago.
A respor.se to the First Tentatrve Draft was previous! y sent to the Special Committee
drafting the Act. The failure of that committee to consider the legitimate and ·vital
needs of investment and management has led us this time to address ourselves to you
as well as the drafters.
You wi.l 1 note from the concerns voj ced in our reply that our fears do not rest on
the fact that tenants are given protection against abusive landlords. We agree that
this is necessary. Our problems with the A.;t lies in the form in which those pro
tectior1s are given. Rather than placing affirmative remedies in the hands of
aggriEved t.en�nts, the Act has instead so reduced or burdened the procedural
remedies available to the landlord that he is unable not only to attain protection
for his own necessary interest, but also in numerous cases, those of other residents
,>f the property. As a consequence, our experience has lead us to judge many parts
,f the Act as potentially producing effects opposite of those intended by the drafters.
_t is our conviction that for the most part, the particular needs of both the tenant
:: ,-id the landlord could and should have been better advanced with less impingement
_,pon the needs of the other.
:fie Act as now written, inordinately favors the tenant. As such it is, in our opinion
:: t ready for promulgation by an institution of your stature and evenhandedness.

·r consideration of the views enclosed is appreciated.
Yours very truly,

��-12 M);,�

Ernest D. Worsek, Chairman
Renting and Management Division
B�rd of Governors

��La;.z

Lease Revision and LegisX"ative Review
Committee

A REPLY TO THE UNIFORM LANDLORD AND TENANT RELATIONSHIP ACT

Prepared by

THE LEASE REVISION AND LEGISLATIVE REVIEW COMMITTEE
WILLIAM D. LYMAN, CHAIRMAN
Under the Auspices of the

RENTING AND MANAGEMENT DIVISION BOARD OF GOVERNOHS
CHICAGO REAL ESTATE BOARD

When the real estate industry r�sponds to proposed changes to the existing law
affecting the manner in which its business is conducted, it risks the accusation
of "retreating to the battlements and defending an antiquated set of legal doctrines
ill-suited to a modern, industrialized, urban society".

An increasing general

awareness of social needs and a conditioning to an accelerating tempo of change
make the charge an anachronism.

At the same time the industry must resist those

changes which prevent its effectively fulfilling its service function i.e.,
providing housing.

The numerical superiority of tenants to landlords, the popular

appeal of tenants' rights, and the underlying urban crisis make it inevitable that
such deleterious solutions will be proposed, and proposed frequently.

The Uniform

Landlord and Tenant Relationship Act is one such proposal.
The Lease Revisi,on and Legislative Review Committee under the auspices of the
Renting and Management Division Board of Governors of the Chicago Real Estate
Board has -unpertaken a review of the likely effe�ts that passage of the Uniform Act
in Illinois would have on the industry's ability to supply housing in Chicago.
There is little difference in the underlying ideologies expressed by the drafters
of the Act and those represented by our committee.

Needless to say, members of

our industry are deeply concerned over and involved in the problem of improving the
over-all quality of urban housing.

Furthermore, the members of our committee agree

that tenants as well as landlords require sanctions at their disposal to combat the
occasion

of abuse by the other party.

The measures adopted, however, must not so

impede owners and managers of investment property that they cannot remain effective
in their function of supplying housing.

The alternative is, of course, assumption

of the housing function by governmental agencies

which we consider to be both

fiscally and socially undesirable.
It was, then, the capability of the Uniform Act to realize the goals expressed by
the drafters through private enterprise that formed the criteria of our analysis.
=-1-

The order in which those goals are expressed in Section 1.102 of the Act for the
most part provides the organization of our reply.

Copies of our response to the

first Tentative Draft of the Act were sent to the drafting committee and to others
concerned.

The following paragraphs up-date that response to include the Third

Tentative Draft.

Additional comments with respect to the Act have been made in

letters written by Mr. Dugald Gillies, Legislative Representative of the California
Real Estate Association.

A few of his excellent observations are quoted hereafter.
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1.

SIMPLIFY, CLARIFY, M)DERNIZE

S�ction 1.102 (b) sets forth the goal "to simplify, clarify, modernize and revise the
law governing the rental of dwelling units and the rights and obligations of the land
lord and tenant".
A.

Simplify and Clarify:

1.

Complications Resulting from Bias

a.

General

It is the conclusion of this committee that the Act, if adopted, will complicate and
confuse the law governing the landlord and tenant relationship.
Rather than attempting to carefully balance the interests of landlord and tenant, the
drafters have articulated a strong bias in favor of the tenant. While we recognize that
the provisions of the Act by no means represent an exhaustive catalog of the numerous
demands of tenant organizations, we are, neverthelesss, concerned that in those pro
visions that have been incorporated into the Act, protection has been provided to the
one party at the needless expense of the other.

Proper care in drafting could have

assured the protection of the interest of both parties.
We anticipate tha
• ••••
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egislation written with this intrinsic prejudice will suffer substanon in the process of judicial interpretation.

This is reinforced by

°

the soc :ia·1 ,i,ecessity of protecting the party (the landlord) against whom the Act is
weighed.

These adjustments can, in time, lead to inconsistencies and contradictions

in the resulting body of law even within the same jurisdiction.

Contrary to the intent

of the drafters, the Act will thus produce a confused and unsettled body of law.
Some of the more obvious examples of the tilt of the Act's thrust are described in the
following paragraphs.
b.

Section l.105(a) CONSEQUENTIAL, SPECIAL OR PENAL DAMAGES

Section l,105(a) prohibits consequential, special, or penal damages except as specifically
provided by the Act or by other rule of law.

Four sections of the Act provide for the

award of penal damages, sections 1.403,4.107,4.302 and 5.101.
-3-

In each case the tenant

is the beneficiary of the award.

Does justice not equally compel the award of penal or

at least liquidated damages to the landlord when the conduct of the tenant results in
the fraudulent inducement to the lan'dlord to execute the rental agreement, damage to
the property, interference with a legitimate business interest of the landlord, waste,
nuisance or holdover?

The answer should be obvious.

c. Section 1.301(1) NOTICE
This section specifies that the landlord receives notice when it is delivered at his
place of business, but there is no similar provision with respect to a tenant receiv�ng
notice at the place designated by the tenant for the receipt of notice.

The exigencies

of modern business do not permit this requirement of giving the tenant actual notice in
all cases.

Like the railroads, if housing management is tied to inefficient practices,

it will fail to meet the demands placed on it in today's circumstances. The quality
of housing must be the victim.

I� is simply not possible to afford a person's time to

search for an illusive tenant in order to serve notice personally,
d.

Section 1.303 UNCONSCIONABILITY

Although purportedly drawn from the Uniform Commercial Code, enacted in each of the
states, the secfion was altered just sufficiently by the drafters to destroy the even
handed approach of the Commercial Code. The provision permits a court which as a matter
of law finds that a rental agreement was grossly unfair when entered to refuse to
enforce the agreement against the tenant. Section 2.302 of the Uniform Commercial Code
contains no such qualifying phrase.

It does not limit protection from an unconscionable

agreement to either buyer or seller to the exclusion of the other.
to the aggrieved party, whomever it may be.
equitable.

It affords protection

This is thA only approa�h which is fair and

To delete the limiting phrase would in no way limit the benefit of protection

afforded tenants by the provision, yet it would provide landlords the same protection.
With the deletion of the qualifying phrase, this is, in our opinion, a good provision.
There is a need of protecting the landlord from such an unfair agreement.

Mr. Gillies

has stated that the man and wife who own, manage and maintajn one, two or three rental
units entirely themselves through "sweat equity" comprise roughly half the rental
units available.

The Cost of Living Council, in removing certain apartment units from
-4-
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rent control, noted that about two-thirds of all renter-occupied dwellings have four
units or less.

It is safe to say that virtually all these, as well as numerous units

in larger buildings, are controlled by "ma and pa" owners.

As Mr. Gillies observes,

" .•• literally millions of landlords are relatively unsophisticated persons requiring
the assistance and understanding of the law, equally to tenants."
e.

Section 1.402 EFFECT OF UNSIGNED OR UNDELIVERED RENTAL AGREEMENT

This provision gives an unsigned or unreturned rental agreement the same force and
effect as thoygh it were signed and returned, if there is evidence of performance by
the parties.

Its purpose is to eliminate the practice by landlords of not returning

a lease signed by the tenant and then treating the tenancy as for the term of the lease
or as month to month at the discretion of the landlord as circumstances unravel in time.
It would also eliminate the abuse by tenants of remaining in possession but not
executing and returning the lease submitted to them.

Both practices promote friction

and dispute and this section is basically a welcome addition.
The indicia of performance required by the section, however, still present a potential
for misunderstanding.

In the case of the landlord holding a lease signed by lhe tenant,

performance is implied and the lease given effect if he accepts rent without r·eservation.
In the case of the tenant not executing and returning the lease, performance 5 .. imputed
if he accepts possession and pays rent without reservation. We think possessio:1 should
be an element in each situation.

We can otherwise fqresee a problem at the appi'ication

for apartment stage of the transaction.

If a hurried manager or unsophisticated owner

accepts an application without a proper disclaimer which js accompanied by r

�sit

·equivalent to one month's rent and a lease signed by the tenan�, the elements necessary
under the terms of this Section for the tenant to enforce a lease are present, even
though it is understood that the manager or owner is accepting the instruments and
money subject to a customary reference check or further negotiations.

-5-

f.

Section 1.403 WAIVER OF RIGHTS; AUTI-IORIZATION TO CONFESS JUCGMENT; ATTORNEY'S FEES;
AND LANDLORD'S WAIVER OF LIABILITY FORBIDDEN.

This section of the Act states ''No 'rental agreement shall provide that the tenant
thereby:
(a)
(b)
(c)
(d)

agrees to waive or to forego rights or remedies under this Act.
authorizes any person to confess judgment on a claim arising out of the rental
agreement.
agrees to pay the landlord's attorney's fees.
agrees to the exemption or limitation of any liability of the landlord arising
under law or to indemnify the landlord for that liability or the cost connected
therewith.

Our objection, again, is that the entire thrust of the posposed Act is the protection
of the tenant.

No consideration is given the legitimate interest of the landlord, nor

the effect that altering the •landlord's rights and hence cost will, in turn, have upon
the welfare of tenant.

This bias adds to the cost of providing housing.

This added

cost must ultimately be borne by someone, and one way or another that will necessarily
be the tenant.
1) Waiver of Rights
This provision is too broad.

We object to it because we cannot ascertain how a lease

must be written in order to avoid the penal damages provided in this section.
2) Confession of Judgment
We are unable to comment on the general applicability of this section.
there are several states in which this procedure is still available.

We understand
Substitutes for

actual personal service of process are mandatory as alternatives to the confessipn
procedure.

As will be pointed out later, prompt adjudication of the matters of rent and

possession are absolutely necessary in this area of law, for the tenant's as well as thr
landlord's protection.
3)

Attorney's Fees

Numerous provisions of the proposed Uniform Act allow the tenant to recoup attorney's
fees incurred in enforcing the rental agreement or the provisions of the Act.

Only in

one relatively minor instance is there such a provision for the benefit of the landlord •.
This Section would preclude the lessor from obtaining any relief from this harsh effect
of the Act.

-6-

Attorneys fees of the landlord must be borne by someone.
does not allow for their absorbtion.
maintenance.

Existing rental income certainly

The alternatives are increased rents or deferred

In either case it is, again� the tenants who fulfill their just obligations

that suffer.
We agree with Mr. Gillies that reasonable attorney's fees may be required to be paid
to the prevailing party in an action to enforce the lease or for damages resulting
from a breach thereof.
to this effect.

It may be further deemed desirable that leases contain a clause

There is absolutely no justification for the scheme by which tenants

may be awarded attorney's fees under most circumstances but by which lessors are
denied them.
4)

Exculpatory Clause

As long as the landlord's liability is limited to situations in which his negligence is
proven, and is not extended to incorporate principles of strict liability or to make
the landlord an insurer of the tenant for the various

contingencies which can occur

in a physical structure, we do not believe there is a problem with the p�ovision pre
cluding exculpatory clauses.

In this case, tenants may be willing to pay t�e little

extra cost for increased insurance premiums if there are adjustments for the increased
exposure.

We doubt very much that tenants would be willing to pay the increases that

could result because of increased premiums due to strict liability.
g.

Section 4.302 LANDLORD AND TENANT REMEDIES FOR ABUSE OF ACCESS

"The landlord may recover damages caused by the tenant's unreasonable refusal to· allow
lawful access." (Sec. 4.302(a)
"If the landlord makes an unlawful entry or a lawful entry in a unreasonable manner or
makes repeated demands for entry otherwise lawful but which have the effect of unreasonable
harassing the tenant, the tenant may obtain injunctive relief to prevent the recurrence
of the action or to exclude the landlord or may terminate the rental agreement (and in
either case recover an amount equal to (1) month's rent and the cost of suit, including
a reasonable attorney's fee)."
(Sec. 4.302(c)

Section (b) specifies that the tenant may recover damages for landlord's

negligent or intentionally wrongful act if the landlord enters the premises.

Bracketed

clauses of the Act are left optional to the individual legislatures by the drafters and
the Commissioners on Uniform State Laws.

Even excluding the optional damages which may or may not be adopted by a given state,
the remedies provided by this sectton are unjustifiably disparate.

We agree that

remedies should be available in the event of abuse of the access privilege.

By the

same standard, why should not the landlord also be entitled to injunctive relief,
attorney's fees and the right to terminate against an unreasonable tenant? The landlord,
has a substantial interest in obtaining ready, legitimate access of dwelling units to
protect the health, safety and property of his tenants as well as his investment.

This

interest cannot be unreasonably subjugated by fear of harassment by the tenant under the
provisions of this Section, without adversely effecting a greater number of tenants than
the number protected.
g.

Section 3.101 TENANT TO MAINTAIN DWELLING UNIT v.
Section 2.104 LANDLORD TO MAINTAIN FU PREMISES

As will be discussed later in this reply, there are tremendous variances between the
rights and remedies granted to the tenant with respect to Section 2.104 (the landlord's
obligation to maintain) and those inuring to the landlord as a consequence of Section 3.·
(the tenant's obligation to maintain).
2.

This distinction is totally unwarranted and unjust.

Cost of Complexity

Some of the more direct cost increases imposed simply by the biased draftsmanship of the
Uniform Landlord and Tenant Relationship Act have been pointed out in the preceding
paragraphs.
In addition, the number, requisites and inconsistencies of the rights and obligations set
forth in the Act impose a tremendous burden on those who will attempt to understand
its contents and impact.
be comprehendable.

For a great number of the less sophisticated, they will never

Further confusion is created by the abruptness with which the Act

would change the entire body of law.

These results might be warranted if the Act were

to eliminate worse evils than those it creates.

We are not convinced that the proposed

Uniform Act will accomplish this.
Another cost which is substantially increased by the provisions of the Act is in the
form of the burden and work-load of the person or organization responsible for managing
-8-
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the property -- whether it be the owner or an agent.

It is difficult to determine with

precision the amount by which this.cost will be increased. By increasing the number
of controversies that become legal issues rather than business decisions, by imposing
time requirements (hence taking certain functions out of the normal routine of business)
and by other provisions of the act, such as requiring actual notice to the tenant, it
can be expected that management time and cost will rise appreciably.
In a recent conversation, the author was informed by a young man writing a master's thesis
on rehabilitated residential buildirgs that in virtually every low to middle income property
on which he had obtained data, operating and maintenance expenses exceeded income.

His

research further indicated that the costs that were disproportionately high were main
tenance and management, both because of tenant actions against the property and their
attitudes toward their obligations.

To give additional rights and defenses to tenants in

such a situation while simultaneously limiting management's powers to enforce the rights
necessary to perform its obligations is, in our opinion, social suicide.

Yet, that is

precisely the thrust of the Uniform Act as it is written.
3.

Number of Controversies

Mr. Hablutzel has been quoted in the Journal of Property Management (Sept. - Oct. 1970)
as stating a pr�ferenc� for '' •.• a world in which legal rules that govern landlords,
managers and tenant would be such that they would lead to fewer controversies."

As just

stated, by making legal lssues of matters which were formerly business decisions, the
Act substantially increases the number of litigable. controversies.
B.

Modernization of the law Governing the Rental of Dwelling Units

While it is an exaggeration to state that landlord and tenant law has not changed since
feudal days in England, we would agree that certain concepts are generally held today
which are in contrast to the current landlord and tenant law in most jurisdictions. For
this reason, the Illinois Association of Real Estate Boards and the Chicago Real Estate
Board assisted in the drafting and have supported a house bill in our state (H.B. 1751,
1971 Illinois General Assembly) which is designed to increase the rights of tenants
-9-

to correct abuses by landlords in the landlord-tenant relationship.

It also, however,

allows the private sector to remain .effective in the business of supplying necessary
housing.
We are appalled at the lack of understanding shown by many reformists, including the
authors of several recent court decisions.

To ignore the professionals in a field is

generally folly, and to do so in a field as critical as housing will prove disastrous.
We concur that modernization of the law is appropriate.

It will be a dismal failure,

howev�r, unless laws are changed to modernize the conditions under which buildings are
built, maintained and taxed.
It is specious to _assert that although it is acknowledged that certain significant
changes in landlord-tenant law will not produce appreciable improvements in the quality
of housing, they are nevertheless·justified or necessary as the only way to motivate the
real estate industry to "do something" to improve housing conditions.

(Gilbert Cornfield,

Counsel for tenants in Spring v. Little before CCL and LCCRUL conference. Feb. 29, 1972).
C.

LAW GOVERNING DWELLING UNITS:

This Committee is concerned that by not expressly excluding other forms of rental
property, there is a risk that the Act, if adopted, will be expanded to include rental
agreements for real estate other than dwelling units.
"The need for change in the commercial and industrial field has not been as gr.eat nor
have as many questions been presented to the courts by virtue of the stronger bargaining
position of the tenants involved and the fact that the ucute shortage of facilities is not
present.

However, the principles evolved in the residential cases and applicable statutes

will no doubt be utilized as arguments by lawyers representing commercial tenants who
will seek aid from the courts in the future." (Committee on Leases, "Trends in LandlordTenant Law Including Model Code." Real Property, Probate and Trust Journal, 550, Winter
1971).
The appropriateness of the sections of the proposed Act to office, industrial or commercial
lease arrangements has not been considered by this Committee. Based on our experience,
-10-

however, we find in these transactions fr,w of the reasons existing that compel consideration
of changes in residential landlord-tena111. Jaw,
II.

QUALITY OF HOUSING

Section l.1O2(b) states that the "UnderJ�1 J11g purposes and policies of this Act are (2)
to encourage landlord and tenant to rn,d1il,lln and improve the quality of housing."
In so far as Landlord-Tenant legislatio1, nffects the intentional actions of the parties in
choosing between reasonable alternative!, wlth respect to maintenance of property,
such legislation may be effective in aclil Pving this goal,
function of economic and social forces.

But housing is primarily a

·ru the extent that the legislation prescribes

action that is inconsistent or incompatal,J8 with the influences of the prevailing economic
and social forces on the parties involv,id, it will not be merely ineffectual, it will
produce results which will be counterprod11ctive to the stated purpose.

To understand this

and the �ffects of the Uniform Act, it ib r1acessary to understand the'impact of'those forces
on the quality of housing in this nation':• urban areas.
have applied the Uniform Act to determin11 1ta effect.

It is in that context that we
We will now set forth what are,

in our opinion and in view of our experi,•11c11 with the underlying influences, more effect
ive solutions, including short range mt=1:1t,11\·1!s for those immediately affected.
A.

Background

"The Housing Problem"

Multi-family housing, whether it be privnl11 ly or publicly owned, must generate income to
cover the cost of operation and maintem111,

1>,

If there is to be further development,. it

must also produce a return on the capital .1 nv,isted.

Unfortunate} y, despite generaily, but

not pervasively, recently high levels of , ,cupancy, the owners of an unreasonably high
1

proportion of urban residential housing

rt1µ

11ot realizing an income sufficient to meet

the requirements of a successful and dP�, i 1 .ii, I. l' investment.

Real estate taxes and opera'L.i 119

expenses ( including in recent years a my1 i ,11I pf governmental! y imposed requirements)
absorb too much of the attainable rental i 111

11111,J.

Popular belief to the contrary notwi th

standing, most owners do not maliciously ll»ul"cL repairs on their p:i;-operty.
exception, of course, is the intentiona 1

11

11 I 111u

I ord".

An obvious

It should be apparent that were the

economics of middle and low income area ran\ ,n,tate as an investment sounder, the slumlord
could not exist.

He would be driven oul !,\' , 11111petition.

-n-.

An example is the current subuxban

market in most areas in which developer� c.1dd ;\ll\\'nities to their projects in order to

attract tenants.
It has been asserted that there is no incentive to build housing because the profits lr,
existing housing are too great.

Experience inoicates American enterprise historically

overbuilds where there is a profit to be made.

In Chicago, this propensity to overbuild

is currently exemplified in "luxury" high-rise apartment buildings and office buildings.·
These two types of investment properties were profitable when others were not.
The fact is that there is too little middle and low-income level housing built becavse
construction and operational cost are too great for the income ±hat can be obtained.
The current realities of real estate economics, particularly when viewed in the light of
a questionable political climate simply do not justify an investment in residential real
estate in most urban areas.

Real Estate Research Corporation informs us the risks of

mortgage lending are increasing.

It cites rising vacancies in all categories of space;

steadily increasing foreclosure rates; increasing difficulty in demonstrating p�ofitability
in new construction; and uncertainties of rent control plus doubts that rentals can be
raised sufficiently to support higher cost, even if no rent control exists.

(NATIONAL

MARKET LETTER, January, 1972)
Real estate taxes in most areas are also escalating at a. much faster pate than rents.
direct and indirect effects of this burden on the overall housing problem is discussed
at length in Joseph P. Fried's new book, Housing Crisis U.S.A., (Praeger, 1971).
To the above problems must be added the following:
• Inordinate maintenance and repair cost
• Unrealistic housing codes that increase the cost of improvements and preclude
technical and product innovation
• Bureaucratic red tape· that.discourages rehabilitation
• A myriad of governmentally required improverpents in recent years
Increasing disrespect of property by urban residents
• All the other social problems of the inner-city
The causes of deteriorating housing then become evident.
-12-

The

In the past year invesfors in many of the governmentally subsidized housing developni<=nts
have indicated that even these are failing because operating costs are rising at a rate
greater than the budgeted allowable income.

Hence, use of existing housing is requJred

far longer than its physi�al endurance reasonably permits.
The 1960 census showed that in that year 77 .37% of all Chicago housing units were ove:r
31 years old, ( 1960 Cenr,us of Population, U.S. Department of Commerce, Bureau of· Census.)
1970 figures are not available at this writing.

It is supposed, however, this percentage

may have dropped a few points in the past decade as the result of a relatively large
amount of construction and the demolition of 139,000 dwelling units due to urban renewal,
abandonment, etc.

A 1971 City of Chicago Department of Buildings report indicates in

excess of 54,000 dwelling units are or soon will become dilapidated, requiring signiflr�11t
rehabilitation or demolition.

It is our observation that more have and will join this

process if the underlyina causes are not remedied.
This is not to say that there are not still sound investments in inner-city residential
real estate.

There still are.

It is also not to say that there are not those who seek

an unconscionable return at tne expense of their tenants. There are.
e.xist on the scale popularly accepted.

But neither

Investment in real estate that is uneconomical

to maintaih or in declining neighborhoods is not sound, except �rhaps to the intentional
slumlord.

This Committeo does not represent that type of "investor",

His existence is

an anathema to ours.
It is interesting to nofo that only a handful of the large American corporations hc;1ve
ventured into ownership of residential units, even during the 1960's when corporations
ventured far beyond their normal product lines.

Among those that ventured, several have

been severely burned.
The proposed Act suggesti, tiolutions to the problems of an era that has passed,

It is

not relevant to the cause� underlying the problems currently pressing upon the quality of
housing,

Today's probl e111t, i;l10uld be sufficiently evident and dealing with them of greate:i;

concern than a mere dosau,, ,1pplied to their symptoms, such as the landlord-tenant
-13-

relationship. It seems to be becoming increasingly apparent that a great many of today's
"slumlords" are as much a victum of the underlying economic conditions as are their tenants.
B.

Effect of the Act on the Quality of Housing

1.

Indirect Solutions Generally

"For the most part the tremendous changes in landlord and tenant law in recent years
have come about because of the housing shortage and the attempts to alleviate it by
statute and court decisions."

(Real Property, Probate and Trust Journal, supra).

This

statement recognizes that for the most part the frictions that do arise among the millions of landlord and tenant relationships are symptoms of a deeper social ill.

That

ill is the aggregation of influencing factors, already name� in part, which discourage
maintenance, require use of obsolete structures and prohibit new construction.
The proposed Act takes the simplistic approach.
at the underlying causes.
underlying problems.

It is directed only at the symptoms and not

It will, in our opinion, succeed only in aggravating the

It may well kill the patient bu t it will not cure the disease.

However, popularly such legislation may be received, it is dangerously reckless.

It

imparts a false sense of security upon the public while the conditions which prompted it
grow worse.
We further question whether any law of general application which is designed as a response
to circumstances of a particular period can withstand the test of time.

The low vacancy

rate among residential rental units is relatively recent.
It is past time to rely on intuition.
determine their causes.

It is time ·to isolate.the specific problems ·and

If the quality of housing is to improve, reasons for its in�

adequacy must be ascertained and solutions found and implemented.
2.

Effect of Act Provisions Specifically Intended to Establish Standards for Quality of
Housing

a.

Section· 1.404 SEPARATION OF RENTS AND OBLIGATION TO MAINTAIN PROPERTY FORBIDDEN
Section 4.105 LANDLORD'S NONCOMPLIANCE AS DEFENSE TO ACTION FOR POSSESSION OR RENT
-14-

In the writing of the third draft, two provisions which appeared in the earlier versions
were deleted.

The language ''to tre�t the landlord-tenant relationship as primarily

contractural in nature" has been dropped as one of the pruposes of the Act. Correspondingly
the section which would make the promises in the rental agreement mutual and dependent
has also been eliminated. As a result, it would appear that performance of ordinary
promises by the landlord is not a condition precedent· to the tenant's obligation to pay rent
Despite these changes, however, the obligation of the.landlord to maintain the premises
and certain common areas of the'building does remain as a condition which must be met
or the tenant may withhold rent.
Section 1.404 provides that "A rental agreement, assignme�t, conveyance, trust deed, or
security instrument may not permit the receipt of rent free of the obligation to comply with
section 2.104(a)." Section 2-104(a) outlines the landlord's obligations with respect
to maintenance of the property.
If the landlord fails to maintain the premises and such failure materially affects
health and safety, Section 4.105(a) allows the tenant that ground as a defence to an
action brought by the landlord for possession based upon failure to pay rent, "If that
defense is raised the court may from time to time order the tenant to pay into court
all or part of the rent accrued and thereafter accruing, shall determine whether the
defense is supported by the evidence and if it is the amount if any by which the periodic
rent is to be reduced to reflect the dimunition in value of the dwelling unit during
the period of noncompliance•••• The party to whom a net amount is owed shall be paid
first from the money paid into court, if any, and the balance by the other party. If
no rent remains due after the application of the provisions of this section, judgment
shall be entered for the tenant in an action for possession. If the court finds that
the landlord's noncompliance with Section 2.104 did not materially affect health and
safety, the landlord shall be entitled to recover possession from the tenant.'' (Sec. 4.105(�
Section 4.102(b) provides that in an action for rent (as opposed to an action for possession
based upon failure to pay rent), the tenant may raise the defense of (any) non�ompliance
with section 2.104 and the provisions of subsection (a) shall apply except that the
tenant shall not be required to pay any rent into court.
1,) Objections to the drafting
In addition to objecting to rent wlthholaing at the tenant's discretion as being contrary
to sound public policy, we have serious questions arising from the wording of sections
-15-

1.404 and 4.105.
Section 1.404 is written in broad terms and its intended impact is not clear.

We read

it to state that the obligation to maintain as a condition precedent to the tenant's
obligation to pay rent is superior to not only the interest of the landlord, but also
to the interest of the·mortgagee.

Needless to say, such an effect will only further

discourage the flow of mortgage money, the lifeblood of real estate, into any area
considered marginal by lenders.

It will also expand those areas considered marginal to

encompass any areas �f the city in which the applicability of this remedy seems likely.
As a result, it will discourage investment and assure the spread of blight.
A prerequisite to the tenant's having a remedy should be thpt he personally suffers
damages or is endangered.

There is no such requirement in Section 4.105.

Under the

literal interpretation (and the Act specifies that each section shall be interpreted
liberally) of that section the tenant may employ the defense even though it is not he that
is endangered.

This may be an oversight.

On the other hand, this lack of specificity

appeared in Section 4�102 of the first draft and was cured in the second. It is not
insignificant; it could form the legal basis for a rent strike.

The payment into court

feature is optional with the court.
At 'first glance, the inconsistencies of subsections (a) and (b) of Section 4.105 appear
confusing.

Why is the payment into court feature included in (a) and not in (b)?

Subsection (b) permits withholding for a greater number of causes (all the obliga�ions
set forth in section 2,104 instead of just subsection (a) of that provision).
the section is somewhat vaguely worded.

Again

It seems intended, however, that in the most

frequent action brought by the landlord, an action for both rent and possession,�
Subsection (a) and Subsection (b) would be available to the tenant.

Hence, the safeguard

of payment of rent into court appears to have the qualities more akin to a facade than
a recommended structure.
2.)

Objections to Rent Withholding as a Remedy

Rent withholding, particularly when combined with a setoff as in Section 4,105, will
-16-

accelerate, not impede, the rate of decline of our urban areas.
In his report Legal Remedies for Housing Code Violations (Research Report No. 14, 147,
Washington, D.C., 1968), Professor Frank P. Grad recommends mutuality of covenants in
leases.

He then distinguishes between rent abatement (forgiving its collection) and

rent withholding (payment of rent into court) and warns "only if rent withholding is
chosen as a sanction, will it be possible to provide for rents to be paid into court, or
to an administer or receiver, to apply accumulated rents to the making of repairs.

Thus,

while rent abatement may serve to compensate tenants in some small measure for the risk
and discomforts they have suffered, it does not assure they will cease to suffer the same
risk and discomforts in the future, because ultimately it is their rent payments that
make repair of the premises possible." (Id. 145, emphasis added)

Professor Grad feels

that tenant action either individually or collectively has achieved little success and
is not a replacement for systematic, intensive, municipal code enforcement.
The American Bar Association Committee on Leases reports:
The phenomenal rate of abandonment of marginal dwelling units, far exceeding
the rat� 6f ..new ·construction is bringing constantly increased realtzation of
the fact that any interruption of the flow of rent as a punishment for not
curing violations has the opposite of its intended effect and may quickly
reduce a building to a state of ruin.
Reduction of rent under the rent control power leaves the landlord completely
helpless. New York's Housing Repair and Maintenance Program offers some hope
of timely restoration of the maximum rent, but in a marginal building there
is small chance of getting rents restored and tenants reaccustomed to paying
rent in time to save the building. The loss or serious reduction of one month's
rent in a marginal building usually signals the beginning of a rapid decline
which ends within a few months with the desertion of the building by the tenants
and superintendent_ and its invasion and destruction by vandals.
The statutes which require the tenant to deposit the rent in escrow and permit
the landlord to recover it upon curing the violations represent a step:in the
right direction. They recognize the fact that if the landlord does not get
the rent, he cannot make the repairs. However, they overlook the fact that in
marginal buildings most landlords cannot finance operation if the rent is even
slightly delayed, This problem is particularly difficult in the winter months,
unless the landlord has sources of fuel supply who are willing to wait for·their
money. (Real Prpperty and Probate Trust Journal, Supra, 588-9.)
Experience under the Illinois Rent Withholding Act (III. Rev. Stat. Ch 23 sec. 11-23,
1969), a special remedy given to public aid recipients, indicates rent withholding is
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generally ineffective to coerce repair of buildings.
Recipients:

(Rent Withholding for Welfare

An Empirical Study of the Illinois Statute, 37 U. of C. Law Rev. 798, 1970).

The authors reach a different conclusion, but it is not supported by the data of their
research.

(�;

"Withholding failed to induce compliance in 64% of the withholding cases" (Id).

The primary failure of the theory of rent withholding is that whereas it may make it
less· profitable or unprofitable (as the case might be) for landlords to supply inferior
housing, it does not make it profitable (or provide any positive incentive) to supply
standard housing.

It does not make renovating housing which has outlasted its useful

life or has been destroyed by its tenants or vandals economically feasible.

It does

not provide financing for an owner who will never recover the money so spent, nor does
it waive or abate the real estate tax burden that siphons off needed dollars.

It might

encourage an owner at some point to say "to hell with it" and demolish or abandon the
building, thus depriving its residents of what housing_they do have.

When the defense

is raised as a device to avoid the payment of rent, it expedites the decline of another
building deprived of necessary income.

We cannot help but wonder at our State's Supreme

Court and questi'on what reform it had in mind in Spring v. Little (� I_ll. 2d 351, Jan. 72)
While little good can be expected in the form of improvement in the overall quality of
rental housing, a tremendous impediment is erected

in the face of the manager or owner

who would otherwise properly maintain an investment in residential rental property.
The potentiality for mischief created by the set-off feature is significant.

The duration

and nature of most landlord-tenant relationships·as well as the subjective standards with
which tenants will view "fitness" and "repair" make it at best a powerful bargaining
tool for the tenant, and, otherwise, an expensive harassment technique,

The expense

of unnecessary repairs occasioned solely to avoid litigation or of litigation itself
must be added to the landlord's overhead and charged to his tenants or taken from monies
allocated to needed maintenance. When those sources are exhausted, the owner must sell,
demolish, or abandon.
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The landlord's only marketabie commodity is time in possession.

Time during which a

unit is not rented or during which rent is denied the landlord can never be rec0vered.
"To permit counterclaim
nature of the action.

or set-off.in the action for possession destroys the summary

The delays necessary in reaching trial on the issues are attended

normally by nonpayment of rent and, therefore, consumption of the landlord's resource,
most frequently without chance of recoupment although an uncollectable judgment may
be obtained ••• landlords who survive for protracted periods almost certainly without
rental income while counterclaims are litigated would have recourse only to sharply
increase security deposits (thus denying housing to many in greatest need), or
increasing rental to all tenants to cover losses caused by the few."

(Mr. D.lgald Gillies)

We are not as optimistic as Mr. Gillies; our experience in Chicago indicates little room
in our customer's pocketbooks for increased rentals.

Rather than improved maintenance

resulting from these provisions, it can most realistically be expected that maintenance
will be the expenditure that will suffer the most.
The U. S. Supreme Court recognized this problem in February of this year in deciding
on the issue of rent withholding.

"There are unique factual and legal characte1·istics

of the landlord-tenant relationship that justify special statutory treatment in�pplicable
to other litigants. The tenant is, by definition, in possession of the property of the
landlord; unless a judicially supervised mechanism is provided for what would otherwise
be swift repossession by the landlord himself, the tenant would be able to deny the
landlord the rights of income incident to ownership by refusing to pay rent and by
preventing sale or rental to someone else. Many expenses of the landlord continue to
accrue whether a tenant pays his rent or not.

Speedy adjudication is desirab 1

�

+o

prevent subjecting the landlord to undeserved economic loss and the tenant to unmerited
harassment and dispossession when his lease or rental agreement gives him the right to
peaceful and undistrubed possession of the property.

Holding over by the tenant beyond

the term of his agreement or holding without payment of rent has proved a virulent source
of friction and dispute."

(Lindsey v. Normet, 40 L.W. 4184, 4189, Feb. 22, 72)
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While rent withholding deprives an owner of income, often today for reasons which are or
have gone beyond his control, it does not abate his expenses or obligations, inclu-3ing
There are better solutions which will protect the tenant

mortgage and real estate taxes.

to the extent that legislation in this area is capable without the tremendous risk tc
the overall supply of rental housing posed by the rent withholding feature of the
Uniform Act.
3.)

Legal Remedies to Aid Tenants in Combatting Code Violations

The American Bar Association Committee on Leases has taken the position,
The measures which provide for the channeling of the rents directly into
the repair and maintenance of the building represent the most enlightened
approach to the problem and it is believed that this approach will be de
veloped and improved in the future to the exclusion of others. The heavy
net loss of residential units in the cities has made it abundantly clear
that any policy which stops the flow of rent is misguided and that measures
which limit, restrict or delay the flow of rent or divert it from landlords
must be handled with extreme care in order to avoid destruction of buildings.
The trend of future legislation will be to give broad and flexible powers
to the courts together with a mandate to preserve the flow of rent and to
direct it to the place where it will help most in the maintenance of the
building. The courts in administering these powers will give increasing
recognition to the fact that the landlord himself is better qualified
to spend the rent money for the benefit of the building than any admini
strative official or any receiver or agent. (supra, 589).
Illinois has one of the most progressive statutes in the nation by which tenants are
provided an effective legal remedy to alleviate building or housing code violations
in their building or premises.

Chapter 24 section 11-13-15 (Ill. Rev. Stat., 19�1)

provides that an owner or tenant of property located within 500 feet of a housing code
violation may sue to abate or correct the condition if they are affected.

The nl.ainti ff,

if successful, is entitled to attorney's fees and may be awarded damaged.
This is a more positive approach.

It is an offensive rather than defensive tactic.

The tenant employing this measure is free from the taint of being delinquent in an
obligation of his or her own.

More importantly, in practice in Chicago, it puts the

matter under the supervision of the division of court best able to handle the matter
·- 20 -

the housing court.

The judge is familiar with housing codes and tho steps necessary

for their compliance.
brought.

The municipality must be served with notice of the action being

The judge has inspectors at his disposal for ready corroboration of testimony.

The Illinois Act gives the court power and discretion to issue a rer.training order, pre
liminary injunction and permanent injunction.
All the remedies available to tenants afforded by rent withholding and set-offs are
attainable through section 11-13-15,

As the A,B.A, Committee on LeHses points out,.

however, a measure such as 11-13-15 represents much sounder �ublic policy.

It permits

the court to determine the existence of nonconforming housing prior to the deprivation
of rent to an owner of real estate; it assures the rent wiJl be employed to repair the
building and not dissipated by the tenants which would only add to the blight of a
neighborhood; it allows the court to ascertain the party best capable of preserving the
dwelling, whether it be manager, owner, mortgagee, tenant or receiver; and it permits
the court to enjoin conflicting action by other parties, such as county collector or
mortgagee in order to achieve the necessary repairs qnd to assure tho property's
continued viability.
Even the Illinois statute is not a panacea for a deteriorating urban urea,

There are

cases in which applying all of the rents attainable by a building to repair is
insufficient to save it,
b.
1.)

Some buildings are physically and econornic�lly beyond salvage.

Section 2,104 LANDLORD TO MAINTAIN FIT PREMISES
All Applicable Codes

Section 2.104 (a) states, among other things, that the landlord at all times during the
tenancy shall {i) comply with the requirements of applicable buildin� and housing �odes
materially affecting health and safety.

"Building and housing codes" ,ne words of art;

that is, they have special meaning given them by the code.
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Section 1 ,30l(c) defines

"building and housing codes" as including "any law, ordinance, or governmental regulation
concerning fitness for habitation, or the construction, maintenance, operation 1 occupancy,
use, or appearance of any apartment building, premises or dwelling unit".

The drafter's

comments expand this to refer to all such codes whether enacted or promulgated under

:-)

federal, state or local authority.
The substantial contribution made by existing building and housing codes to the housing
problem has already been discussed.

Modernization and simplification of these codes is

vitally needed if the housing crises is to be solved.

Subsection (ii) of 2.104(a) provides

that the landlord at all times during the tenancy "make all repairs and do whatever
necessary to put and keep the premises in a fit and habitable condition..... We feel it
is this obligation that should be set out in detail as the obligation of landli .: Lo
tenant.

This is also the recommendation of Mr. Gillies in recommending to the drafters

Assembly Bill 2033 (Section 1941,l Gal.Civil Code, 1970) as a model,

That act is an

outgrowth. of the California Assembly Committee of Urban Affairs and Housing which
studied the problem in that state and found, "In fact, extensive reform directed l.oward
the requirement of rigid code enforcement can work against the interests of th� te11ant;
I

I

if code compliances result in the demolition of units or significant increases in rent,
at a time when additional units are not added to the housing supply, the end result will
be a sharp aggravation of tenant's problems."
Reference to all codes and regulations opens the door to harassment.
and regulations are basically extremely voluminous.
cally.

First, such codes

Further, these codes chance 0eriodi-

Your commentary makes reference to construction codes and these are a��-·· aole

to dwellings at the time they are built with many or most of their provisions not retro
active to nonconforming uses in the housing supply which exists at the time of their
promulgation.

Even if an exception were made for this, it would be necessary if one·were

to consider all codes and regulations to ascertain the date of construction and the
conformity with the codes which existed at the time of that construction which obviously
- 22 -

would be a most complex undertaking for structures which had been in existence for any
period of time. (Mr. D.lgald Gillies)
Professor Grad notes that "(in) the last fifteen years, the number of municipalities
that have enacted housing codes has increased from some fifty-six to about forty-nine
hundred.

As a result, "few Americans living in an urban environment are now without

the minimal protections afforded by the requirements of housing codes,"

(supra, 149).

He also notes "the fact that more rather than fewer Americans live in substandard housing
each day in spite of rising standards of living and in spite of rising expectations••• "
(Id., p. 1 emphasis added), and argues that this "-·· makes housing code enforcement
an essential tool in preserving housing that meets a�ceptable standards and in the rehab
ilitation of housing in areas that are considered salvagable". (Id.)
While we agree that if properly drawn and enforced, housing codes can be the essential
tool regarded by Professor Grad, they are no more than that.

Like any tool, housing

codes are effective only if placed in a setting of the appropriate proportions of
capital, labor, material, and incentive.
The quality of the housing inventory particularly among certain economic levels is,
according to Professor Grad and our observations, deteriorating.

This is despite

the presence of building codes which, at least in Chicago, legally and thoroughly dictate
the opposite condition.
doomed to failure.

This failure is due to the same reason the proposed Act is

Maintenance is a matter of economics, not law!

for housing code violations would not be effective.

Even criminal sanctions

Incarceration is not an acceptable

business risk.
The only solution to the housing problem lies in programs to encourage maintenance, rehab
ilitation, and construction.

Penalties are useless because there is no reasonable·

alternative to the action proscribed.
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2.)

Strict D.Jty to Comply

The absence of a valid defense to the application of this section is unjustifiable.
Rents in most instances �annot be raised to a level sufficient to provide the means
to insure that every apartment will be in compliance with all applicable codes without
an interruption.

There is no economic justification for assuming such an obligation and

prudent investors cannot be expected to do so.
Where strict conformance with a law results in inordinate hardship, courts tend to
apply the law leniently but unevenly.

This results in inconsistency.

Such application

may still not, however, provide sufficient assurance to investors to prevent them from
leaving the field.
By not providing valid defenses, no distinction is made between the owner who intention
ally makes no effort to maintain the standard of his tenant's living conditions and
the owner who for economic or physical reasons cannot -- even for a short period of
Under today's economic conditions this device whether employed for cause or

time.

harassment will drive owners out of business and buildings into discard.

It cannot be

expected that this will affect only the marginal operator since today all residential
buildings may be operating at marginal levels.
is confiscatory.

That this should occur withoui f;1ul t

Reasonable defenses such as those provided by H. B. 1751 are the

only realistic approach.

They are as follows:

a.

the condition was caused by tr,.,' tenant,

b.

the tenant refused entry or the landlord has not had reasonable time to
correct the condition,

c,

the breach resulted from conditions beyond the reasonable control of 1he
landlord,

d.

the landlord did not have knowledge of the condition, and

e,

the landlord has otherwise exercised due care.
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c.

Section 4.101 (TENANT'S REMEDIES) NONCOMFLIANCE BY THE LANrLORD IN GENERAL
(a) Except as otherwise provided in this Act, if there is a material non
compliance by the landlord with the rental agreement or a noncompliance with
Section 2.104 (landlord's obligations to maintain) materially affecting health
and safety, and the landlord fails to comply within (one week) after written
notice by the tenant ••• the tenant may terminate the rental agreement. The
tenant may not terminate for a condition caused by the intentional or negligent
act or omission of the tenant, a member of his family, or other person on
the premises with his consent.
(b) Except as otherwise provided in this Act, the tenant may recover damages
for any noncompliance by the landlord with the rental agreement or Sections
2,101 (Security Ceposits), 2.102 (Disclosure), or 2.104•. If the landlord's
noncompliance is willful or due to his lack of due care the tenant may
recover court cost and reasonable attorney's fees, and in the case of
noncompliance with Section 2.101 an amount equal to (twice) the amount of
the security. The remedy provided in this section is in addition to any
right of the tenant arising under Section 4.101 (a).

Our committee agrees with the remedies provide,! iJy this Section under most of the
circumstances described therein.

As has already been mentioned, we disagree with

the substantive law in Section 2.104.

Similarly, we take exception to some of the

provisions of Section 2.101 regarding security deposits, which is discussed later
in this reply.
Our objections to the fixed time for compliance requirement in the first draft have,
for the most part, ·been overcome in the third draft by allowing termination only for
matters affecting health and safety.

We continue to think, however, that the words

"the tenant's" should be inserted before the words "health and safety" so as to
require that the tenant availing himself of the remedy be personally affected by
the noncompliance which he is qllegi�g.
There is no restriction whatsoever on an action brought by the tenant under Subsection
(b) against the owner for damages.

Presumably, the tenant may sue to recover damages

under the circumstances specified in the subsection even if the condition complained of
was intentionally caused by the tenant.

Such a harsh result is unwise, unwarranted

and unjust.
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Finally, any provision that permits the tenant to �erminate must also require that
he also vacate.

Otherwise much of th'e hoped-for uniformity of the Act will be lost

as courts struggle with the question of when the tenant's liability for rent ceases.
d.

Section 4.103 SELF-HELP AND MINOR IEFECTS

Again we refer to the Report of the Committee on Leases,
The emergency repair statues appear to be sound in principle, but in practice
they have not produced g'ood results. In many cases repairs are improvidently
made, poorly executed and overpriced. Usually the landlord is not given sufficient
notice or opportunity to make the repairs himself or to see that they are properly
made. When the city exercises its statutory right to stop payment of the rent
to the landlord and to require payment to it to reimburse it for the cost of the
emergency repairs, the result is usually fatal to the building. The tenants
stop paying rent to the landlord and the city makes no.effort to collect it
from them. Consequently, they pay rent to no one and the revenue is permanently
lost because the tenants have no resour9es to paf up arrears in rent, when and
if the stop order is removed.
Michigan's repair and deduct statute gives recognition to the fact that the
rent must be used for the maintenance and repair of the building. This statute,
if conscientiously administered by the competent court, could prove useful and
effective in certain cases. However, it is doubtful whether in practice it has
any wide application to multiple dwellings. If it were widely used in this
field, serious trouble would probably result. It is a dangerous matter from
the point of view of the continu,ed existence of a building to take its operation
out of the hands of the landlord who, despite popular concepts, is best qualified
in most cases to run the building and moit strongly motivated to preserve its
integrity. (supra, 589).
It is noted that this self-help remedy is provided the tenant but none are given
the landlord.
3.

Conclusion as to the effect of the Sections of the Act Intended to Establish
Standards of Quality

The preceding paragraphs have discussed provisions of the Act which, if enacted, are
intended_ to establish obligations of the parties with respect to the quality of the
living unit.

Our objections are that, in whole or·in part, they

- fail to influence the underlying causes and are, therefore, not the best sol�tions
- are counter-productive by depriving the landlord of income necessary to maintain
the property and by giving tenants sufficient leverage to force unwarranted
repairs or repairs which when done under duress are unnecessarily expensive
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- defy compliance and thus, potentially create situations of unintended breach
on the part of the landlord
- are technically deficient
- are of questionable benefit in solving the problem for which they are intended
- are, with one ex�eption, absolute duties to be performed without defense, and
- do not focus with sufficient specificity on situations in which one party
requires a remedy so as not to provide that party with a harassment technique
when a remedy on his behalf is not warranted.
The result of strict housing code enforcement without compensating economic justification
has been the abandonment and/or demolition of buildings at a rate exceeding their
replacement.

(Real Property, Probate and Trust Journal, supra, 588 n. 202).To provide

for an onslaught of private litigation, rent set-offs, and harassment forcing unwarranted
repair costs as provided in the proposed·Act will accelerate this process without pro
ducing appreciable beneficial results.

These provisions of the First Tentative Draft

(not even considering the effect of those yet to be discussed), if enacted, would so
impede the ability of the prudent investor to control his investment that he would,
in time, be forced to leave the field, potentially at substantial loss.

We doubt that

public housing could survive under the effects of the Act.
The process and deleterious effect of capital leaving the housing industry may or may
not be abrupt.

If studies we are about to conduct confirm our empirical intuition

regarding the current economic health of most residential investment properties, it
could precipitate an economic depression.

Otherwise, only as it becomes apparent to

an individual owner that his investment is consistently failing to produce a return
will he leave the field.
This out-flow of capital does provide an opportunity for the only private investor .able

to cope with the situation -- the investor attuned to extracting excess profits against
odds too great for the ordinary investor -- the unscrupulous.
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Such an investor would

be in the position to pick-up the property at a discounted value from demoralized
sellers, and prosper in a competitive vacuum.
operation are all present:

The ingredients for this type of

the situation in which he can purchase cheaply and a

competitive void in which- he can maximize his income from his market at a dereliction
of his customers' interests on a scale that defies sufficient legal redress to close
him down.
The Uniform Landlord and Tenant Relationship Act proposes a solution to the current
housing problem.

We do not think that solution is valid.

It will aggravate, not

alleviate, the conditions of which the underlying problem is_ composed without pr9viding
any appreciable benefits to those for whom relief was obviously intended.

c.

Solutions to the Housing Problem and Its Effect on Tenants

It is beyond the scope of this reply to give an exhaustive accounting of the
research done on �he subject of alleviating this nation's housing crisis.

A

few solutions are mentioned only to point out that they do exist.
1.

Solutions in General

a.

Real Estate Tax Incentives
No plan for rehabilitating aging and deteriorating structures will
succeed unless the basic cause of deterioration is remedied. The
single greatest contributing cause to building deterioration and
building abandonments is the confiscatory nature of our present
real estate tax system. What is desperately needed is (i) freezing
and reducing real estate taxes on older buildings so as to permit
continued occupancy by the tenants at a rent level within their
means, and (ii) providing tax abatements over a period of years to
help fund the cost of remodeling or to repay advances under the
newly established financing program referred to above. Failure
to solve the effects of spiraling real estate taxes dooms major
cities to having two categories of housing: either slums or high-rise
luxury buildings for upper-income residents.
(Albert C. Hanna, Vice President, Percy Wilson Mortgage and Finance Corporation,
in testimony before the Chicago Home Rule Housing Committee, Feb. 10, 1972)
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b.

Zoning and Building Code Changes
Restrictive building codes could be tackled by local and state
governments provided the politicians would be willing to ignore
the influence of contractor and union-controlled boards which have
traditionally prevented the modernization and updating of local
codes. Individually, none of (the various listed code requirements
precluding newer techniques and products) is tremendously significant
in the price of a new house. Together, they form a sizeable cost
package that could be the difference between a family being able
to afford a new home or not.
In many jurisdictions the rehabilitation of deteriorating sub
standard housing is next to impossible to undertake economi
cally because, in the first instance, rehabilitation work on
older but st'ructural1y sound buildings often must conform to
new code requirements (including structural changes which are
unnecessary) and, in the second instance, because increased
tax assessments as a result of rehabilitation would cause prohibitive
increases in rents.

(Jay Janis, "Meeting The National Housing Goals," Urban L_and, April, '71).
The need for applying to special zoning committees to obtain permission to upgrade
nonconforming uses should be eliminated.
c.

f;implification of Financing and Procedures of Rehabilitation
A unit repair and/or replacement system of refinancing must be
established which would follow a system of providing funds for
rehabilitation similar to a long-established practice by fire
insurance adjusters to settle claims. Any new program should
provide an owner and contractor with an easy and simple method
of calculating the amount of money that the owner can obtain from
a financing source based upon the specific type of repair and
rehabilitation to be completed. To do this, a pre-established
list of sums available for the work involved should be issued
by the financing source.
This approach is simple in form,. but it must be designed
to eliminate the need for highly costly and totally unnecessary
(i) architectural plans and specifications (ii) extensive
processing time by financing agencies, and (iii) standard
processing requirements for building permits and zoning
variations. (Albert Hanna, sup,: : ) •

d.

:;11bsidi ze Construction Instead of Rents

Th-E' rnst of building has gone up so much faster than incomes that even w ith rent
subsidies, subsidized interest and other concessions it is impossible to build
urh;)11 upartments for what the majority of people can afford to pay in rent.
1960 we could produce units--- for rents of $21 per room.
fumily in 1960 made between $7,500 and $10,000.
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"In

The average middle-income

Now it takes rents of $84 per room

to support the same type unit, but the middle-income family makes $10,000 to $15,000."
(Paul T. Knapp, "De Matteis Unlocks D:>ors to Subsidized Housing Programs," Buildings
Magazine, Dec., '71).
e.

Educate Tenants
••• our problem is not a bricks-and-mortar problem. It's a people problem•
••• if by some miracle (we) could transplant a colony of Pennsylvania DJtch
into the middle of our worse slum and protect them against danger and
harassment, they would make a garden spot of the neighborhood, and this
without the aid of any government subsidy. Conversely, if we were to locate
a colony of slum dwellers on Nob Hill, they would make a reeking slum of it
in short order. "Joseph J. Braceland, "Mortgage Matters," Real Property News,
March 2, 1972.

f.

Satellite Communities

In "Satellite Communities, Proposal for a New Housing Program" ( Center for the
Study of Democratic Institutions), Mr. Bernard Weissbourd, President of Metro
politan Structures, Inc., suggest that to find a solution to urban migration,
pollution, commuting, employment and racial segregation, the federal government,
in cooperation with the states, should embark upon a land-acquisition program
to create new communities in proximity to existing metropolitan centers.
D: Conclusions
The California Urban Affairs and Housing Committee, in a December 1969 report notes;
"It· is a conclusion of this committee that reforms are necessary.

However, these reforms

should recognize not only the problems of a tenant in a tight housing situation but �he
problems of landlords in meeting their financial obligations.

Any landlord-tenant reforms

which fail to recognize the economic realities of housing, from both the landlord and
tenant points of view may very well defeat their own objective."

(Mr. Gillies' lettGr,

supra)
Landlord and tenant laws should be directed at problems which arise between the parties
in the normal course of dealing.

Abnormalities in the relationship arising from other

causes are best treated by solutions directed at those causes.
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III.
11

UNIFORMITY

The underlying purposes and policies of this Act are to make uniform the law

among those states which enact it.

(Sec. l.102(b)(3)

Having had no input with respect to the attitudes of any representative number of
states on the subject of the landlord-tenant relationship, we did not address ourselves
to the question of the desirability of unifying the law in this area among the various
states in our reply to the First Tentative Draft.

In the intervening time between

that reply and this, the author attended a conference on the subject at which leg
islative representatives from several states were present.

If anything was accom

plished at the meeting, it was the revelation that the prevailing attitudes among
legislators of the various states on the subject of landlord-tenant law are widely
divergent.

It seems unlikely that any one particular approach to this field will

appeal to any significant number of legislatures.
It is of particular interest to our committee to note that Hawaii recently enacted a new
landlord-tenant code (S.B. 1502-72, FD2, HDl).

That code employed the format of the

Second Tentative Draft of the Uniform Act and adopted much of its language.

The

drafters of tQe Hawaiian Statute drastically changes the content and effect of the
substantive law from that of the Proposed Uniform Act, however, apparently the
Hawaiian Legislature feels as we do.

Their Act is more even-handed and realistic.
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IV.

OTI-lER CONSIDERATION AND COST

A.

Section 2.101 SECURITY DEPOSITS

Another one of the provisions of the A ct which imposes a burden not offset by an
incremental increase in benefit to tenants is contained in the second sentence of
this section.

It requires that the security deposit be applied to rent and the excess,

if any, be returned to the tenant or paid into court within thirty days after term
ination of the tenancy.

It further provides that the security shall not be subje�t

to a claim for landlord's damages except under a court order.
The cost of damages or cleaning in excess of ordinary wear and tear necessitatE·J by
a vacating tenant must be borne by someone, either the vacating tenant, the int.omlng
tenant or the other tenants of the building.

We believe that expense is.properly

the obligation of the person causing the damage.

The procedure proposed by ihiG

section does not adequately protect either tenants nor owners.

The procedure is

so cumbersome as to nulify the remedy.
Again the Act displays its prejudice.

Tenants are afforded self-help remedies.

Owners are not.
We agree that tenants should be given a remedy against the landlord who wrongfully
-refused prompt refund of a security deposit.

That remedy, however, cannot create

an unjustified hardship on other owners seeking only to protect the integrity of the
service they provide, particularly when there are other means available to combP�
the problem. One alternative would be to provide instead for liquidated damages 1n
the amouni of the deposit wrongfully withheld as well as attorney's fees and c�1rt
cost.

We a�e also consider: G0

lease which would at least encourage if n

the owner to list the charges that can be anticipated from at least the more common
items of disrepair for which money is deducted from the security.
The only effect that this section of the Act can have as it is written is
mental influence on the quality of housing.
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It is simply not realistic.

{i

dr--''Y-_i_

C.

Section 2.102 DISCLOSURE

This section requires the party.signing a rental agreement as landlord to disclose
either in the agreement itself or in a separate writing the name and address of
each person authorized to manage the premises and to receive service of process.
If no other disclosure is made, the party that signs the lease will be deemed agent
for the above purposes.

If the rental agreement is oral, the information must be

furnished upon request.
It is the opinion of our committee that this is a desirable feature.

We think that it

should be made clear that if a firm is employed to manage the building, its name
on the rental agreement as opposed to the names of natural persons should be
sufficient.

We are also of the opinion that an agent should be permitted to be

disclosed in lieu of an actual owner only if the agent is licensed by the state
in some related capacity, such as real estate broker or attorney.
D.

Section 2.103 LANDLORD TO SUPPLY POSSESSION OF DWELLING UNIT
4.102 FAILURE (OF LANDLORD) TO SUPPLY POSSESSION
4.301 TERMINATION OF TENANCY: HOLOOVER REMEDIES

Section 4.101 and 4.301 are discussed concomitantly with Section 2.103 because it is
the case of the holdover tenant that the most difficult problems arise.
Section 2.103 provides that the landlord at the beginning of the term shall deliver
possession of the dwelling unit to the tenant in compliance with the rental agreement
and Section 2.104 (Landlord to Maintain Fit Premises).

The landlord may bring an

action for possession against any person wrongfully in possession including a holdover
tenant.
Providing for a direct action by the landlo:d against a holdover tenant when anoth�.
tenant is entitled to a possession would be a definite improvement in the law in
those jurisdictions that allow the action exclusively by the incoming tenant on the
theory that only he has an immediate possessory interest.
The remedies given the landlord against the holdover tenant, however, are less than
those of the incoming tenant denied possession as against the landlord.
inconsistency is patently unreasonable.
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This biased

Section 4.102

Failure (of landlord) to Supply Possession, states:

"If the landlord fails to deliver possession of the dwelling
unit to the tenant as provided in Section 2.103
(a) rent abates until possession is delivered; and
(b) the tenant may
(i) upon at least (5) days written notice to the landlord
terminate the rental agreement and upon termination
the landlord shall return all prepaid rent, deposit
or security; or
(ii) demand performance of the rental agreement by the landlord
and, if the tenant elects, maintain an action for possession
of the dwelling unit against the landlord or any person
wrongfully in possession; and
( iii) in either case recover damages, including court cost and
reasonable attorney's fees.
Section 4.30l(c), however, allows
"If the tenant remains in possession without the landlord's consent
after the expiration of the term of the rental agreement or its
termination as provided in this section, the landlord may recover
the fair rental value of the premises for the period of occupancy;
and if the landlord does not consent to the tenant's continued
occupancy he may bring an action for possession."
The effect of those two sections is to put the landlord in the position of being
liable to the tenant for damages including attorney's fees caused by the illegal
holding over.of another tenant with only the right of recovery of the fair rental
value of the apartment from the tenant holding over and no attorney's fees.

-Present law in Illinois provides three options to the lessor in the event of a
holdover tenant, 1.) eviction of the tenant, 2.) a new periodic tenancy, not to
exceed one year, or 3.) liquidated damages of twice the rental value.
A holdover tenant is the bane of any owner's or manager's existence.

It has been

suggested in meetings of this committee to recommend a criminal penalty be imposed
upon -the tenant so holding.

The unit is virtually impossible to re-let while

holdover remains in possession.

·::i, :

Even liquidated damages in amount double that of the

rent may not compensate the owner.

Yet, actual damages cannot be ascertained with

sufficient specificity for proof in court.

Cost resulting from time and effort·

to re-rent the unit are difficult to determine with precision, the value of lost
rent may be "speculative" as to the time commencement and the rental that would
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or could have been attained, and there is always the possibility that the judgment
will not be collectable.

The threat of double rent does, however, give the landlord

some leverage in convincing the.tenant to vacate at the expiration of his term, which
after all, is what is really being sought.

If treble damages are appropriately

awardable to the tenant under Section 4.107 (Tenant's Remedies for Landlord's
Unlawful Ouster or Exclusion), so must they be in the case of the tenant's unlawful
ouster or exclusion of the landlord.
It is in areas such as this that the Uniform Act appears more a vendetta against
landlords than an attempt to understand and meet the problems that arise in the
landlord-tenant relationship.
The Uniform Act creates statutory encouragement to this form of trespass.
may have his cake and eat it too.

The tenant

At worse, he is no worse off than a legitimate

tenant, but he has the additional advantages of not obligating himself to a lease 5
the opportunity to contest the amount of rent as being in excess of the "fair rental
value" of the premises, and to contest the periodic term "agreed" as not in fact
having been agreed by him because the lease is an adhesion contract.

He cannot even

be assessed damages or the landlord's attorney's fees for a spurious attempt! As will
be discussed later, this is not the only place in which the Act would present statu
tory encouragement to breach.
Finally, from what source will the landlord pay an incoming tenant's damages if he
does not collect them from the holdover tenant?

Is the owner to pay both the incoming

tenant's attorney's fees as well as his own, for which the holdover tenant who
caused it all is not liable?

This section must be rewritten to incorporate some

sense of justice and reality.
E.

Section 2.104 LANDLORD TO MAINTAIN FIT PREMISES

This section has been previously discussed with regard to the stated purpose of
improving the quality of housing.
which has alarmed our committee.

There is yet another aspect of the section,. however,
Subsections (b) and (c) would destroy the ability

of the landlord and tenant to enter into a contract whereby the tenant agrees to
make certain types of repairs as a result of some inducement.
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Subsection (b) would

prohibit any such agreement with respect to single family homes in which the tenant
agreed to maintain the premises in compliance with building or housing codes or to
make repairs and do whatever necessary to put or keep the premises fit and habitable.
Subsection (c) would preclude any such agreement in the case of multiple-occupa�cy
buildings involving virtually any fonnof repair or maintenance.
In either case, in our opinion, the subsections are contrary to sound public policy.
Certainly the person in the military or, for that matter any profession, who must
leave one area of the country and rents his house must be able to contract in a manner
that will bind the tenant to make all necessary repairs.

In certain states, we are

told, persons with insufficient savings to enter into a purchase contract are able
to acquire a home of their own through leasing with an option to purchase, in which
part of the rent is applied to their downpayment.
tenant maintain the home.

Again, the custom is that the

Numerous other situations come to mind that make the

application of Subsection (b) harsh and unjust.
·we concur that the agreement by which the tenant of a multi-family building assumes
the obligation to make repairs or maintain should openly be a part of the bargain
and not a par� of the "boiler plate" of a lease form.

While we see no need for

such an agreement to be set forth in a separate writing, we do agree that it should be
prominently disclosed.

We are also in accord with the Act that such a provision

should not be imposed by a landloJ· j on tenants of a property in general for the
purpose of avoiding his obligations to maintain the property.

But, there is abso

lutely no reason why in accompl:i.shing this objective the Act must eliminate

all

arrangements whereby one person agrees to provide another with a dwelling unit in
trade for an agreement to sup�:
the property.

: tled or semi-skilJed maintenance or r"

to

In fact, in our opinion, public policy would dictate the opposite result.

Subsection (c) requires that the agreement with respect to multiple family buildings
also be supported by adequate consideration.

As Mr. Gillies points out, we believe

that there should be a clarification that this consideration can be an adjustment
in the rental so as not to precipitate a situation in which the rental must be paid
and then a sum remitted by the landlord to the tenant.

F.

Section 2.105 LIMITATIUN OF LIABILITY

A new twist was added to this section in the writing of the second draft and
(

remains in the third.

The section generally provides that an owner who conveys the

building in good faith sale to a bona fide purchaser is relieved of liability as to
events occurring subsequent to the conveyance.
however, the proviso

In the later drafts of the Act,

has been added, " ... except that he remains liable to the tenant

for any prepaid rent, deposit, or security to which the tenant is entitled.•• "
While we recognize the problem sought to be solved, if residential real estate
is to remain an acceptable investment there must be some means by which an owner
can convey and terminate all further liability with regard to the property.
The drafters have again thrown the baby out with the bath water. Protection to tenants
against a subsequent owner denying receipt of the deposit can be provided to tenants
without eliminating the element of exit f�um the field of investment, which basic
economics tells us is a requisite for entry.

Notice of the executed sale of a prop

erty is commonly given to the tenants along with inst+uctions for the place of pay
ment of future rent.

Such notice could carry a statement that a security deposit

of a given amount or that no security deposit has been transferred to the new owner.
The notice could further give the tenant a reasonable time in which to object, after
which all liability of the seller ceases.
G.

Section 3.101 TENANT OBLIGATION TO MP..lNTAIN DWELLING UNIT
4.202 (TENANT'S) FAILURE TO MAINTAIN OR UNLAWFUL USE
4.205 WAIVER OF LANDLORD'S RIGHT TO TERMINATE

Section 3.101 requires the tenant to maintain his dwelling unit by complying with the
obligations imposed upon tenants by building and housing codes; keeping the premises
he occupies clean and sJnitary; dispos. _

ctrbage from his dwelling unit in a clean

and sanitary manner; k0eping plumbing fixtures in the apartment or used by the
tenant as clean and sanitary as their condition permits; using and operating in a
reasonable manner the various equipment in the apartment, and not wilfully nor·
negligently destroying, defacing, damaging, etc. any part of the premises or knowingly
permitting any other pt'rson to do so.
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Under Section 4.202, if the tenant fails to perform as required by Section 3.101,
the landlord may give the tenant written notice of the default and demand that the
tenant cure the default within a specified period of time, not less than five days
after written notice.

If the tenant fails to do so, the landlord may do the work

and bill the tenant as rent.

If the tenant's noncompliance recurs within (6) months

or causes or threatens any danger to person or property, or if the tenant is a roomer,
the landlord may terminate the rental agreement without notice.

Section 4.207

provides that ''If the rental agreement is terminated by the landlord, the landlord
may bring an action for possession and for rent and a separate action for damages
for breach of rental agreement."
A remedy whereby the landlord must first terminate the rental agreement and then sue
for rent and damages is not adequate for the protection of the landlord's interest.
Under the law of Illinois and assumably most other jurisdictions, the landlord may
bring action to terminate possession without terminating the rental agreement.

Rent

continues to fall due under the terms of the rental agreement-until the apartment
is re-rented.
cease.

If the landlord terminates the rental agreement, rent would thereby

The landlord must wait until the apartment is rerented to be able to ascertain

his damages.

In the interim the tenant may place himself in a position which will

render the judgment meaningless.

Except where certain policy determinatio�s establish

the desirability of penal damages the essence of civil law is to provide for damages
that will place the parties in as nearly the same position as they would have been
in had the breach or negligence not occurred as can be provided by money.

The remedies

available to the landlord fail -: . - ~complish this goal.
The third draft of the Act does represent an improvement in this area over its two
predecessors.

As stated earlier in this reply, however, there are still tremendous

variances between the nature of the rights and remedies provided for the tenant and
those set out for the landlord.
Section 4.205 precludes an owner or manager from accepting rent with knowledge of
a default by the tenant or accepting performance by the tenant which is at variance
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Such

with the terms of the rental agreement or valid set of rules and regulations.
acceptance constitutes a waiver of the 1 landlord's right to terminate the rental
agreement for that breach.

Und�r the language of Section 4.207, termination would

appear to be a prerequisite for an action for damages.

Note the deviations between

the rights of the tenant and those of the landlord:
- Subsection 3.101 does not contain the provision that if the duty
imposed by the standards and requirements of health and safety
codes is greater than those of the Act, then the duty of the
tenant will be that imposed by the codes. Section 2.104 establishing
the landlord's duties, contains that requirement.
- The tenant may terminate possession£!: sue for damages, the landlord
must terminate in order to sue for damages
- The tenant may recover court cost and reasonable attorney's fees;
there is no such provision stated among the remedies for the
landlord.
The tenant is given the right to make a unilateral determination and
withhold rent, but the landlord may not collect rent to mitigate his
loss without losing his right to a remedy.
The landlord may waive his right·of recovery by certain actions,
but the tenant may not waive his rights even by written agreement.
H. Section 3.102 RULES AND REGULATIONS
4.204 (LANDLORD'S) REMEDY FOR FAILURE TO COMPLY WIIB RULE OR REGULATION
Section 3.102 states, in part,
"A rule or regulation concerning a tenant's use, occupancy or
obligation to maintain is enforceable against the tenant only if
(a)

its purpose is to promote the convenience, safety or
welfare of the tenants of the property, to prese�ve the
landlord's property from abusive use, or to make a fair
distribution of services and facilities held out for the
tenants generally;"

Our primary objection is not the substantive aspects of this Section as the tact that
it is in:':!:,culated by Sections 4.204 and 4.205.

In this case, the landlo •.

. only

means of enforcing a rule or regulation promulgated to promote the convenience, safety
or welfare of the tenants, preserve property fro� abusive use or to make fair dis
tribution of services held out for the tenants is to terminate and sue fo1 possession.
The landlord may not recover rent or damages.

Section 4.205 would preclude the

landlord from accepting rent due if the landlord intended to enforce the rule or
regulation against the nonadhering tenant.
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The result, obvious! y, is that

,10

matter

how much a nuisance one tenant is to another in violation of the rules or regulations
the owner will be extremely reluc�ant to bring the action to regain possession be-

··p··...

cause· he will be out attorney's fees, court cost, rent and any damages he has suffered�_)
As a consequence, there is no means under the terms of the Uniform Act for enforcing

discipline.
Since there is no means by which to effectively enforce a rule or regulation, dis
cussion of permitted content seems somewhat moot.

We note, however, that there is

nothing in Sections 3.101 or 3.102 that would permit the rental agreement to proscribe
tenant actions which may damage the

reputation of the building, constitute illegal

conduct, disturb tenants of neighboring buildings, or increase the rate of insurance
on the building.

Few, if any, landlords care to assume the role of guardian of the

public morality.

On the other hand, tenant selectivity is an important factor in the

success or failure of rental property. The inability to weed out disruptive or con
sciously abusive tenants has been cited by public officials as a major cause of the
failure of public housing.
I.

Section 3.103 ACCESS

This section allows required access to the apartment by the owner or manager while
prohibiting abuse.

With this principle we are in accord.

Subsection 3.103(b), how-

ever, requires that "Except in case of emergency or where impracticable to do so,
the landlord shall give the tenant at least (two) days notice of his intent to enter
and shall enter only during normal business hours."
It is seldom practical to give two day's notice of intent to enter.

The difficulties

of pinpointing arrival times of most service people, the added cost of administration
and the nature of rentals and sales do not permit nor warrant this notice provision.
It should be sufficient for the tenant to be notified that repair or inspection will
be made within a given reasonable time period.
J.

Section 3.104 TENANT TO USE AND OCCUPY
4.203 (LANDLORD'S) REMEDIES FOR ABSENCE, NONUSE AND ABANDONMENT

This section states "Unless otherwise agreed, the tenant shall occupy his dwelling
unit as a dwelling unit."

The rental agreement may require that the tenant notify
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the landlord of any anticipated extended absence from the premises no later than
the first day of the absence."

This is all well and good, but as in the treatment

of rules and regulations, the remedies provided by Section 4.203 are inadequate.
Section 4.203 would allow the landlord to recover damages in the event that the
tenant did not give the proper notice of an extended absence, but generally if the
tenant makes normal preparations and pays his rent, there are no such damages in
multi-family housing.

The aba_ndonment provision is not in the lease to give the

landlord the right to damages; it is inserted to give the landlord the right to
re-enter and make dispostion of the unit if it appears that the tenant has vacated
and does not intend to perform his obligations.
The landlord is not entitled to damages, however, in the event that the tenant uses
the apartment for a purpose other than a dwelling unit.

Under the terms of

Section 4.203, the landlord is only permitted to bring an action for possession.
is incongruous with the realities of the bu-ess.

This

It is in this case that the owner

has greater exposure to financial loss.
Unlike the first two drafts, the third draft does not address the issue of the rights
and obligations of the parties in the event of an actual abandonment.

Our Committee

disagreed strongly with the treatment given the issue in the original drafts, but,
at the same time, it is an issue that is too important to be ignored in a statute that
purports to be a comprehensive piece of legislation concerning the landlord and tenant
relationship.
K.

Settled law is important to the conduct of business.

Section 4.107 TENANT'S REMEDIES FOR LANDLORD'S UNLAWFUL OUSTER OR EXCLUSION

We agree that self-help as a method of evicting a tenant who took possession under
a rental agreement is subject to such grave abuse as to be repugnant to the principles
of our society.

We also agree that just as landlords are entitled to an award of penal

or liquidated damages in certain circumstances, so are illegally ousted tenants.
The penal damage consequence, however, should be restricted to the situation in
which the denial is total and deliberate, such as the "lock-out".

Such an award

is not appropriate in the cases of a tenant alleging partial denial of possession
due to repairs or denial of use and enjoyment due to some other real or purported
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breach on the p�rt of the lessor.
L.

Section 4.201 (LANDLORD'S REMEDIES) FAILURE TO PAY RENT

Originally, our Committee questioned the time period of the required notice to be
given to the tenant.

This has been reduced in the Third Tentative Draft to a recummended

one week, and we no longer have any real problem with the time period.
We do have the same problem as previously mentioned with the provision under which
the landlord must terminate the rental agreement.
M.

It is just not an adequate �s1�edy.

Section 5,101 RETALIATORY EVICTION PROHIBITED

While we are in agreement with the principle that retaliatory conduct or the thxeat
of same by the landlord discouragestenants from excercising their legal rights �10�
hence, are in agreement with prohibiting that conduct, we think that this sect� •. ,.
could be better written to include actions by the landlord in addition to evict\0,1
and defenses on behalf of the landlord from the effect of this section for acti011s
·that are legitimately taken in the normal course of business.

Such a statutory

language was included with our response to the first draft.
V.

CONCLUSION

Any statutory scheme, to be effective, must be even-handed.

It must consider t!1P

legitimate needs and expectations of the parties to the relationship and provid� for
the fulfillment of those requirements at the least derrogation of rights of rl,l 11ther
party.

Otherwise the law will fail to serve its functions, and may, in fact b� counter-

·productive.

It would, for an example, be unfortunate if as a result of the i11C)Lased

need to resort to legal services, the cost of which are always borne by the lar ·�rd,
the small owner-operator would completely lose faith in the ability of jud:

:ocess

to protect his interest and rely instead more heavily upon extra-legal self-help tactics.
The Uniform Landlord and Tenant Relationship Act needs a great deal more work before
it will adequately serve the purpose for which it has been created.
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Organization
The Florida Landlord and Tenant Act (the Act) makes a statutory
distinction betwee� nonresidential (Part I) and residential (Part II)
tenancies.

The nonresidential part will contain all of what is now

Chapter 83, Florida Statutes, with the exception that Sections
83.255, 83.271, 83.281 and 83.291 are renumbered (Section 5 of the
Act) to come within the residential part.

The residential part

contains, in addition to the renumbered sections, a codification of
some existing Florida landlord-tenant doctrine.

It also contains

some provisions not previously part of Florida law.

Finally, the

act amends some statutes and repeals others.
Theory
It is the philosophy of the Act that the lease of a residential
dwelling is not unlike the purchase or lease of any consumer product.
From this premise follows the conclusion that contract and product
liability law should apply to tenancies.

Consequently, the act is

an attempt to divorce from the residential application of landlord
tenant law doctrines that have their origin in feudal property con
cepts.
Analysis
The following outlines changes the Act makes in existing law.
But any attempt to declare what is "the law" on a subject is likely
to be fraught with deficiency--notably overgeneralization.

Reading

with some skepticism is advisable.
1
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Section 83.44

Obligation of good faith.-

This articulates what at common law underlies every binding
agreement.

A F lor.ida case has called the landlord-tenant relation

ship one of "trust and confidence.''
723, 725 (1951).]

[Ballard v. Gilbert, 55 So. 2d

There are no cases expressly imposing an obligation

of good faith in landlord-tenant cases.

This same obligation is part

of the U.C.C., applicable to commercial contracts. [Fla.�- §671 .203
(1971).)

A definition of "good faith" is expressed in §83.43(8) of

the Act.
Section 83.45

Unconscionable rental agreement or provision.

The landlord-tenant relationship is a blending of property and
[2 Powell, Real Property, Para. 221 (1) (1971).]

contract doctrines.

But not all of contract law is applicable to the relationship.

Thus

adhesion contracts are permissible in leases --perhaps even customary
[�, e.g., Schowhinski, Remedies of the Indigent Tenant: Proposal
for Change, 54 Geo.�- 519 (1966)) -- but are not tolerated in
other commercial contracts (Unif. Com. Code §2-302.)

For·example,

the rule that lease covenants are independent means that a breach
by the landlord applies only to the covenant breached and does
not relieve the tenant of his duty to pay rent.

Such a provision

in a com mercial lease would be unconscionable if the breached
term were "material."
The unconscionable contract provision of the Uniform Com

-

--

mercial Code §2-302 [Fla. Stat. §672.302 (1971)) is said to be
a codification of the inherent common law power of every court.
[Williams v. Walker-Thomas Furniture Co., 350 F. 2d 445 (D.D.C.
1965).)

However inherent, the power has apparently not been
2

exercised broadly in Florida. [E.g. Mi�dleton v. Lomaskin, 266 So.
So. 2d 678 (Fla. 3d Dist. Ct. App. 1972) (upholding a landlord's
exculpatory clause).]
Section 83.45 of the Act is nearly identical to the

u.c.c.

§2-302 [Fla. Stat. §672.302 (1971)) that provides:
(1)

If a court as a matter of law finds the contract

or any clause of the contract to have been unconscionable
at the time it was made the court may refuse to enforce
the contract, or it may enforce the remainder of the contract
without the unconscionable clause, or it may so limit the

applic�tion of any unconscionable clause as to avoid an uncon
scionable result.
(2)

When it is claimed or appears to the court that the

contract or any clause thereof may be unconscionable the
parties shall be afforded a reasonable opportunity to present
evidence as to its commercial setting, purpose and effect to
aid the court in making the determination.
The Act's requirement that the contract doctrine of unconscion
ability apply to the lease of residences may be a change in existing
law.

Argueably, the doctrine always existed but was permitted

dormancy.

It remains uncertain that codification will prompt its

active application.
Section 83.46
(1)
law.

Rent; duration of tenancies.

The last clause represents the only change in existing
At common law, apparently the rule in this state, rent
3

is not apportionable over time.

A tenant cannot relieve

himself of the obligation to pay rent for a whole period
by electing to surrender before expiration of the lease.
Conversely, a landlord who terminates between rent days
is not entitled to any part of the rent for that period.
[52 C.J.S., Landlord and Tenant, §53l(b) (1968);

Derringer

v. Pappas, 164 So. 2d 569 (Fla. 3d Dist. Ct. App. 1964)].
Under this subsection, rent would be apportionable regardless
of who terminated the agreement.
(2)

This subsection is substantially the same as Fla. Stat.

§83.01 (1971), except that it dispenses with the term
"tenancy at will,

11

and it uses "rental agreement" as in

clusive of "unwritten lease.
Section 83.47
(1)

11

Prohibited provisions in rental agreements.-

Prevailing Florida doctrine is that generally a lease

provision can waive or modify rights.

[Moskos v. Hand, 247

So. 2d 795 (Fla. 4th Dist. Ct. App. 1971); 20 Fla. Jur.,
Landlord and Tenant, §37 (1958)].
or common law.

The rights may be statutory

Waiver is permitted because leases are

viewed as bargained for agreements in which the parties
should be "left as they find themselves."

Of course the

lease cannot embrace or waive rights that make it illegal
or violative of public policy.
Subsection (1) (a) denies the right to waive by rental
agreement any"rights, remedies or requirements"set forth
"in this part," by which is meant the Act.

This provision

reflects the belief that rental agreements are not "bargained
4

for" in the same sense as commercial contracts.
Subsection (1) (b) prohibits the inclusion in a rental
agreement of _an exculpatory clause.

Such clauses shift the

risk of liability for simple negligence, in effect diminishing
the standard of care otherwise required of the exculpated
party.

In upholding exculpatory clauses, Florida follows

the majority rule.

The court, in Middleton v. Lomaskin, 266

So. 2d 678 (Fla. 3d Dist. Ct. App. 1972), upheld exculpatory
clauses while noting that such terms "are not looked upon
with favor."

(Id. at 680.)

A strong dissent argued that

the clauses violate public policy.
The following is an example of its application.

Landlord executes

a lease with tenant purporting to waive landlord's liability for
negligence.

Tenant suffers injury from landlord's negligence but

omits to recover because of mistaken belief in validity of ex
culpatory clause.

Statute of limitations runs.

Tenant, though unable.

to recover on underlying cause of action, can recover actual damages
under this subsection.
Section 83.48

Attorneys' fees.-

This section is self explanatory.
Florida law.

There is no similar existing

In practice, if fees are not provided for in an

agreement, they are prayed for as damages.

5

Section 83.50

Disclosure.-

There is no similar doctrine found in the statutes or case
law of this state�

Other jurisdictions generally require dis

closure of only the lessor's name, or his agent's.

An agent for the

signing of a lease might not be the same as an agent for the re
ceiving of notice.

The section, then,• probably expands the
To the

disclosure requirements of law existing in other states.

extent such law is indicative of Florida's, it expands this state's
law as well.
Section 83.51

La�dlord's Obligation to Maintain Premises.-

This entire section is a major change in present law.

Florida

has never deviated from the common law rule that a landlord does
not impliedly warrant the habitability of his premises.

[Brownlee

v. Sussman, 238 So. 2d 317 (Fla. 3d Dist. Ct. App. 1970); McKenzie�
Atlantic Manor, Inc., 181 so. 2d 554 (Fla. 3d Dist. Ct. App. 1965).]
Absent fraud, concealment or express covenant, the landlord has
no duty to the tenant to maintain or repair the premises, but the
tenant is obl±gated to pay rent.

Tenant's remedy is limited to

moving from the premises upon completion of the lease term.

He

will be liable for reserved rent if he surrenders before the lease
term expires unless condition of the premises is so acutely deficient
a s to constitute constructive eviction.
Constructive eviction is grounded on breach of the covenant
of quiet enjoyment.

Though the breach will terminate liability

under a lease, it is necessary that the tenant vacate the premises
within a reasonable time.

Failure to vacate is considered a waiver

of rights under this doctrine.

Section 83.52

Tenant's obligation to maintain dwelling unit.-

Florida follows conventional common law that there is implied
from the landlord�tenant relationship an obligation on the tenant
to use the premises in such a manner that no waste is caused either
by negligence or willful misconduct.

Any alteration of the building

by a tenant-for-years is considered waste, regardless of whether
the alteration is beneficial to the owner on the reversion. [20
Fla. Jur., Landlord and Tenant, §126 (1958); id., Supp. § 126 (1972)].
The Act,then, is a change from existing law in that its standard
of care is higher than that imposed by common law.
Section 83.53

Landlord's access to dwelling unit.-

Florida adheres to the common law doctrine that a landlord
has the right to enter during a tenancy to make repairs necessary
to prevent waste.

In the absence of agreements to the contrary,

the landlord has no right to enter to make repairs or alterations
o r to investigate the need for repair.

[49 Am. Jur. 2d, Landlord

and Tenant, §227 (1970).]
The Act makes a broad change by giving the landlord the
right to enter for the above reasons, and additionally for the
purpose of exhibiting the premises to prospective or actual purchasers.
The landlord may not abuse these rights to harass the tenant.
Section 83.54

Remedies; enforcement of rights and duties;civil action.

This section is self-explanatory.
enforcement of the Act.

7

It assures civil, not criminal,

Section 83.55

Remedies; right of action for damages.-

This section changes existing common law by excluding recovery
for punitive damag�s.

these damages are recoverable

Generally,

if the breach is malicious.
Section 83.56

Remedies; termination of rental agreement.-

This section sets forth the reasons for, and procedures
governing termination of rental agreements by both parties.
Termination must take place before the landlord brings an eviction
action under §83.59 of the Act.
(1)

It is the law in Florida that breach of a lease pro

vision does not entitle the lessee to rescind.

The reason

is that lease provisions traditionally are considered
independent, and breach of one does not permit rescission of
all.
Rescission is allowed, however, if the breach is of
a "vital and essential" provision of the lease.
or constructive eviction will operate to rescind.

Thus, actual
A pro

vision will not be found "vital and essential," though, unless
that is the intention of the parties clearly expressed in the ·
lease.
This subsection changes existing Florida law in that a
"material" breach of either the rental agreement or the
warranty of habitability will allow the tenant to terminate.
The warranty

is, of course, a new provision in itself.

The

requirement of a "material" breach is a lower standard than

8

the breach of a "vital a
· rid essential
(2)

II

provision.

T�ough there are a few out-of-state cases allowing

termination of a lease by a lessor, Florida leaves the
lessor to remedies provided in the lease.

Forfeiture,

condition subsequent and limitation all will terminate
a lease in favor of a lessor.
This subsection permits termination by the lessor
upon "material" breach by the tenant.

It expands the

lessor's existing rights in that forfeiture, condition
subsequent and limitation are still available and "material
breach" is added.
(3)

Under existing law [Fla. Stat. §83.05 (1971)] the

lessor has a right of entry immediately upon default in
rent.

Exercise of this right terminates the lease.
The subsection requires three days written notice

giving the tenant the choice of paying the rent or sur
rounding possession.

After notice, the lessor has a right

to terminate.
(4)

The manner of service specified in this sub

section accords with that provided in existing Fla. Stat.
§83.20 (2) (1971) for removal

of tenant upon default in

rent payment.
(5)

Under existing Florida law, the principles of

waiver and estoppel generally apply to the landlord
tenant relationship.

Waiver of a right to forfeit the

lease for breach of a contract or condition frequently occurs
when the lessor fails to act promptly, continues to accept
9

the benefits, or thereafter recognizes the existence of
the relationship.
163 (Cir. Ct. _Pinellas 1957); Tropical Attractions, Inc. v.
Coppinger, 187 So. 2d 395 (Fla. 3d Dist. Ct. App. 1966).]
This subsection accords with existing Florida law.
(6)

This subsection requires the landlord to comply with

the statute concerning disposition of deposit money and
advance rent.
Section 83.57

Remedies; termination of tenancy without

specific terms.This section is a modification of existing Fla. Stat.
§83.03 (1971).
(1)

The following changes are made:

reduces

statutory notice requirement from 3

months to 60 days.
(2)

reduces statutory notice requirement from 45 days

to 30 days.
(3)

same as existing statute.

(4)

same as existing statute.

Section 83.58

Remedies; tenant holding over.-

This section eliminates the concept of tenant at suffrance

under Fla. Stat. §83.04 (1971).

It does not provide, as

does the statute, that a payment or acceptance of rent
"shall not be construed to be a renewal of the term."

Nor

does it provide that a holdover with consent "shall become
a tenant at will," as does the statute
10

The section is similar to Fla. Stat. §83.20(1) (1971),
which now applies to tenants at will or suffrance.

Section

83.20(1) will apply only to commercial tenants.
Section 83.59

Remedies; right of action for possession .-

This section authorizes eviction actions when the landlord has
terminated the rental agreement but the tenant has not vacated
the premises.
(1)

This subsection provides for removal of a holdover

tenant subsequent to termination of a rental agreement.
(2)

This subsection tracks the language of Fla. Stat

§83.21 (1971), except that it omits the requirement that
the complaint contain a description of the premises.
(3)

A landlord's recovery of possession is limited

to an action under (2), abandonment or surrender.

By

limiting the actions for recovery of possession, the
subsection abolishes self-help eviction.

Self-help, although

somewhat unclear, is currently the law in Florida.
[Barnett, When the Landlord Resorts to Self-Help: A Plea
for Clarification of the Law in Florida, 19

u.

Fla. L. Rev.

238 (1966); Boyer & Grable, Reform o f Landlord-Tenant
Statutes to Eliminate Self-Help in Evicting Tenants, 22
U. Miami L. Rev. 800 (1968).]
(4)

This tracks precisely the language of Fla. Stat.

§83.251 (1971).
11

Section 83.60

Remedies; defenses to action for rent or

possession; procedure.(1)

Allowance of a breach of the warranty of habitability

as a defense to an action for possession based on non
payment of rent is a change in existing doctrine.

All other defenses, legal or equitable, are also per
mitted.

The subsection is intended to preclude the holding

in Brownlee v. Sussman, 238 So. 2d 317 (Fla. 3d Dist. Ct.
App. 1970).

There, it was held that the only defense to an

eviction action was that the rent had been paid.

While

Brownlee applied only to evictions under Fla. Stat. §83.05
(1971), its doctrine could be readily extended to other
evictions;. thus this subsection.
(2)

This subsection is entirely new.

Rather than allow

a tenant simply to withhold rent for a perceived "material"
breach of the warranty, this part requires payment of
rent into the court registry.
(3)

This substantially changes existing law by allowing

a landlord to seek a money judgment for rent on damages
in the same action in which he is seeking possession of
the premises.

12

Section 83.61 Disbursement of funds in registory of court;
prompt final hearing.There is no similar existing law.

The section protects a

landlord from financial disability caused by tenants who raise
as a frivolous defense non-compliance with the warranty of
habitability.

(Compare §83.60 (2) of the Act.)

Section 83.62 Remedies; removal of tenant; process.The language of this section is substantially identical
to that of Fla. Statute §83.241 (1971), except that it omits
provision for removal of a "mobile home tenant."

The latter

is evidently treated the same as a residential tenant for which
removal is accomplished under the first sentence of this section.
Section 83.63 Remedies; casualty damage.Leases may and commonly do provide that the lessor shall
have after casualty damage, the right to enter and repair to make
the premises habitable, after which the tenant will again be
liable on the lease.

If repairs are not made, either party may

terminate the lease. [4· .Boyer,· Florida Re·a1 Estate: •Tr:an:sactions,
Landlord and Tenant, §35.08 (4) (g)

(1970} �]

As there are no statutes or cases to the contrary, it is
assumed that Florida follows the common law rule which is that
destruction of the premises terminates the lease, but injury short
of destruction will not terminate if the lessor repairs with
reasonable dispatch, otherwise, the lease terminates. [51 C.J.S.
Landlord and Tenant §99 (1968).]
This section permits termination upon the substantial impair
ment of the premises.

It also allows for partial termination and
13

I I

a proportional reduction of rent liability.

But a tenant has

the option to terminate the entire lease or to terminate it only
as to the damageq portion.

Existing state law is changed in

that the Act makes no provision for a landlord to repair and
thereby hold the tenant liable on the lease.

Omission of this

doctrine, taken together with the discretion given the tenant under
the Act, by implication, abolishes the doctrine.

Further, common

law required destruction for termination while this act requires
only substantial impairment.
Section 83.64

Retaliatory Conduct Prohibited.-

This is an entirely new provision with no counterpart in
existing law.

Retaliatory eviction was offered as a defense in

a Florida case founded on the landmark federal case of· Edwards v.
Habib, 397 F. 2d 687 (D. C. Cir. 1968}.

1Wi.lki•ns· v.· T·ehbetts,

216 So. 2d 477 (Fla. 3d Dist. Ct. App. 1968) .]

The court affirmed

a judgment on the pleadings in favor of the plaintiff.
Section 713.691
(1)

Landlord's lien for rent; exemptions.-

This subsection replaces Fl·a. Statute §713.67-.69 (1971),

which are unconstitutional as creating a self-help, pre-judgment
lien without due process protections.
Supp. 183 (S. D. Fla. 1972);
(M. D. Fla. 1972).]

· [Barber· v •· Rader, 350 F •. ·

MacQueen v. Lambert, 348 F. Supp. 1334

Under present Florida law, this new section

would not be a self-executing lien, thus it would require due
process and would be constitutional.

[Barber, ·supra at 188.]

Fla. Statute. §83.08 (1971) (landlord's lien for rent) is left
intact but, because of its numbering, will apply only ta non
residential tenancies.
14

(2)
tenant.

This makes the homestead exemption available to an eligible
It accords with existing law.

[s·chof:ie
• ld v. Liody, 35

Fla. l, 16 So. 2d 780 (1895).]
(3)

This subsection abolished distress for rent as it

applies to residential tenancies.
held unconstitutional.

Distress for rent has been

·[Fu·e·nte·s· v.· Shevin, 407 u. s. 67 (1972)

(concerns replev:i:n); Stro·emer· v. 'Shevin, Case No. 72-1627 Civ. (S. D. Fla. 1973) (Distress for rent).]
Section 48.183 Service of process in action for possession of
residential premises.This section is similar to Fla. Statute §82.061, 83.22 (1971).
It differs from the latter by excluding language disallowing posted
summons' except when "the defendent cannot be found in the country
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Myers

Amends Chapter 83, F.S., relating to landlord and tenant, by
designating the existing sections as Part I, applicable to
nonresidential tenancies, and creating
·
· a new Part II, applicable to residential tenancies.
Part II applies to rental of dwelling units and excludes from
its operation various types of tenances. Provides for an
obligation of good faith in the performance of a duty under
the act or in the enforcement of a rental agreement, and
authorizes, in certain instances, unconscionable provisions
to be set aside in the same manner as is provided in the
uniform commercial code. Provides for the payment of rent
and duration of the tenance in the absence of agreement be
tween the parties, and prohibits certain provisions in rental
agreements.
Allows attorney's fees under certain circumstances and re
quires the landlord to disclose to the tenant the name and
address of the �andlord or his authorized representative. Re
quires landlords and tenants to maintain premises in compli
ance with building, housing and health codes, and creating
certain other obligations of both the landlord and tenant.
Provides for access to the dwelling unit by the landlord.
Provides for various remedies to the landlord and the tenant,
including civil action, action for damages, termir.ation of
rental agree�ent and action for possession. Provides for
defenses of the tenant to actions for rent or possession, and
for disbursenent of funds in registry of court or prompt final
hearing.
Provides for removal of tenant and for termination of the ob
ligation of the tenant where the premises are destroyed. Pro
hibits retaliatory conduct by the landlord where the tenant
has reported code violations, complained, or participated in
a tenant organization, and provides that retaliatory conduct
shall be a defense to an action for possession.
Creates Section 713.691, F.s., establishing a landlord's lien
for rent, an exemption, and the enforcement thereof. Provides
for service of process in possessory actions. Amends and re
numbers Section 8 3.261, F.S., relating to securj_ty deposits,
to expand its coverage to advance rent, and amends Sections
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713.67, 713.68, and 509.141, F.S., relating to landlord's
liens and ejection of guests, to limit their applicability
to transient occupants. Amends Section 83.241, F.S., to
eliminate provisions concerning residential tenancies.
Creates Section 92.40, F.s., providing that reports of
building, housing and health code violations are admissible
as prima facie evidence of such violations under certain
circumstances. Repeals Sections 82.02, 82.04 and 82.081(2),
F.s., relating to unlawful detainer, and repeals Sections
713.69 and $21.31, F.S., providing for criminal penalties
with regard to landlord and tenant relations.

STAFF COMMENTS
SI �S.t"
THIS RECOMMENDED BILL IS THE PROPOSED RESIDENTIAL LANDLORD AND
TENANT ACT, A CULMINATION OF A YEAR OF INTENSIVE STUDY BY THE STAFF
AND MEMBERS OF THE FLORIDA LAW REVISION COUNCIL.

THE BILL CHANGES

EXISTING STATUTES GOVERNING RELATIONSHIPS BETWEEN LANDLORDS AND TENANTS
AS TO RESIDENTIAL PROPERTY.

(THE RECOMMENDED BILL WILL NOT GOVERN

COMMERCIAL PROPERTIES OR TRANSIENT ACCOMMODATIONS.)
THE RECOMMENDED BILL WAS NOT HASTILY DRAFTED, AND THE INITIAL
DRAFTS WERE EXTENSIVELY DEBATED A NUMBER OF TIMES.

THE CONSERVATIVE

MEMBERS OF THE COUNCIL WERE SATISFIED THAT THIS BILL DID NOT IMPOSE
UNFAIR AND UNJUSTIFIABLE RESPONSIBILITIES UPON THE LANDLORDS NOR GIVE
UNFAIR AND UNJUSTIFIABLE LICENSE TO IRRESPONSIBLE TENANTS.

APARTMENT

OWNERS IN LARGE URBAN AREAS TESTIFIED BEFORE THE COUNCIL AS TO THE
PROBLEMS OF THE LANDLORD WHICH RESULTED IN A NUMBER OF CHANGES IN THE
INITIAL DRAFTS.
IT WOULD NOT BE POSSIBLE FOR ANY INFORMED AND DISINTERESTED
PERSON TO SAY THAT OUR PRESENT STATUTORY AND COMMON LAW GOVERNING
RESIDENTIAL LANDLORD-TENANT RELATIONSHIPS IS COMPLETELY MODERN,
COMPLETELY

CLEAR OR COMPLETELY FAIR.

TENANTS, AS WELL AS LANDLORDS,

CAN BE AND ARE UNFAIRLY TREATED UNDER EXISTING LAW AND PRACTICE.
ANCIENT COMMON LAW CONCEPTS, ARISING IN FEUDAL ENGLAND, SIMPLY
DO NOT FIT TODAY'S CONDITIONS AND SOCIETY, PARTICULARLY IN URBAN
AREAS.

IMPROVEMENT IS DEFINITELY NEEDED.

THAT UPDATING AND IMPROVEMENT.

THIS BILL SEEKS TO PROVIDE

IT HAS BEEN STUDIED AND DEBATED BY

COMPETENT LAWYERS WHO SEEK TO BE SCHOLARLY, PRACTICAL, AND OBJECTIVE.

PAGE TWO
IT IS NOT AN ANTI-LANDLORD .PROPOSAL THAT WILL CHILL PRIVATE INVESTMENT
IN RESIDENTIAL HOUSING.

IF COUNCIL MEMBERS HAD SUBCONSCIOUS BIAS IN

THE LANDLORD-TENANT AREA, IT PROBABLY LEANED TOWARD THE LANDLORDS
DUE TO THE NATURE OF THE LAW PRACTICE OF A MAJORITY OF THE COUNCIL
MEMBERS.
THIS RECOMMENDED BILL IS DEFINITELY A PRACTICAL START IN
IMPLEMENTING NEEDED CHANGES IN EXISTING RESIDENTIAL LANDLORD-TENANT
LAW AND THIS COMMITTEE STAFF RECOMMENDS IT FAVORABLY.
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Be It Enacted by the Legislature of the State of Florida:
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ll

Section 1.

Section 83.001 1 Florida Statutes, is

12 crcdted lo reu.d:
13

83.001 l\pplicaUon.-'l'his part applies to non-
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15

Purt II of this Ch<1pler.

lG

Section 2.

Chi1ptcr 83,

Florida St.J.tutcs,

js am0nclcd

17

by clcnomin<1ling the existing sections as Part I, to be

19

ing Part II, to )Jc r,ntitlcc1 L,:ncilorcl anrl 'J'c:1,I11t:

20

to read:

21

PART II

22

Ll\NDLO!m A:m 'l'E'./l!);'J':

83. 4 0 She.ct Title.-This p.:irt shol 1 be Jcno1•:n a,; the·

23
2 '1
25

26
27

J;csidcnLi."1l,

11 ),'

l ( 1 } i ( l, !
4

]�t ·',

i l ! 1 · 11 I i , I l ] ,, 1 l Ir 1 \ () l ( l , l l J ( 1 'l'c

l l, !

lI

I

J\(

I . 11

83.41 l\ppl i.ca t.i.c,n.-This parl applici; to rental of
a dwelling unit.
83.42 Exclusions from ilpplic�tion of pu.rt.-This

28 part docs not apply to the following:

29

(1)

Residency al an institution, whether public or

30
31

2

l private, \•1here rcs.1d.�ncc i!3 incidcnla.l to dctuntjo11 or to Li n.:
2

provision of meclical, gcrL1tric, ec.lucatiunc1l, counsc•lj1v:;,

3

religious, or simlletr services;
(2) Occuµ,1ncy under a contrc1ct of sale of a dwel-

4
5

ling unit or the property of 11hicl1 it j s a part;
( 3) Tr,insi en t occupcincy in ci hotel, motel, room.i llCJ

6

7

house, or similar public lodging or transient occupancy in et

8

mobile ho:ne park; or
(4) Occupc,ncy by a holder of a proprietary lease in

9
10

a cooperative etpartment.

11

Definitions.-As used in this part, the follow

83.43

12

ing words and terms shall hetve the following meetnings, unless

13

some other meaning is plainly intended:
( 1)

14

"Builc1i ng, housing and l1r0 c\l th codes" n,eans

15

any law, ordinance, or govcrnn,enta.l rc0n l c, lion concern ill CJ

lG

health, c,i1fety, setniti1tion, fit.ness fo, l1dbilation, or the

10

ancc of any dwellinCJ unit;

19

(2)

11

D\1clling u11it' n1cans:
1

(a)

20

A structure or pi1rt of il structure tl1dt

21

is rented for use as a ho:11e, re,;idcnce, er sleeping plocc lY,'

23

houc:c·liolcl; ur
(b)

24
25

park;

26

(3)

27

dwelling unit;

28

(4)

29

A mobile home or a lot in a mobile home,

"Landlord" means the owner or lessor of a
11

T0nant" me-ans ilny pcr!:-..on entitl0d to occupy

a cll-;elling unit under a renL1l agreement;

30
31

3

C'O[Hl/G:

\,\n d·

(5)

l

3 unc1 grounds, c1rcar.,, fnciJjtic�, a;.1ll propvrty hc.:lc1 out for tJi,__,
4

use of Lenants gcncrul] y;

5

(G)

6

"Rent" means the periodic pa�nents due the

lancll ord from the tenc1nt for oceup:,ncy undc•r llw rental agrec,-

7 men t, and o.ny other pc1yn1C'nt s due, the J a11<1lonl from the tcn<1n t
8

DS mc1y be c1Csignc1lcd us rent in a \:rittcn rcnlal agrcc•11icnl.
(7)

9
10

"Rent0.l c.1grccmcnt" rnc•an;; uny d<JTCC'Ii1cnt,

written or oral, providi11<J for U!..,c and occup,:incy of prcnd �.c'�,;
(8)

11

"Good fa.iU1" mean:c hone,,ty .i.n fact .i.n the

12 conduct or lr;1�1�>.1cl ion concerned.
(9)

13

"Advance rent" means moneys paid to the land-

14

l ord 1·0 he uppJ iccl to future rent petyi,ient por.i ocl,,, but docs

15

not include rent pil.id j n il.dVil.nce for

lG

pc·1riod.

cl

current rent pc1yincn'�

17
19

fo.i.th in its perfon,-1nee or cnfoi:cemcn1..

20

83. 4 5 Unconsc ionil.ble re11til.l c1qreC'1:iont or provision.··

21

(1)

If the court il.S

cl

malt.er of Lrn finds a

22

r<!n Lal ngrcri,1C'nt or any provj sion of u. rcr. L.i 1 i:qrcr:ncn t to

23

have Leen unconscionable al the time it was rncic1c,. thG court

24

may refuGc to enforce lhc reni::al ,,crr('C'I,10nt, or it l11il.)' on force·

25

the remcii.ncler of tho rcntul c1c;1·ec,rnent \nU,cul l ho uncon°'eio:1-

27

u11co11��cionublc provisio11 i1S to avoid �11y t111co11scio11L1Llc 1·cf;u]L.

28
29

(2)

1-lhen it .i.s claimed or appcnrs to tho court

that the rent.al a01·ccment or ,my provi a.ion th,:•reof mc1y be

30
4

31

COiiJt;r .

\' ,,,l,

l

unconscionable the parlic�"; shalJ bo offorc1c 1 1..1

d

rcufjon;,blc

2 opportunity to present evidence ilS lo its setting, purpo�c
3

and effect to aid the court in making the determination.

4

83.46 Rent; duration of tcnancies.-

5

(1)

Unless othcn,isc agreed, rent is payablc with-

6

out demand or notice, periodic rent i,; pay<1l_Jlc at lhe bccJin-

7

nlng of each rent payment period, and rent ls uniformly

B

apportionable from day to day.

9
10

(2)

If the r0nti1l �,grccmc,nt cont c1 ins no provi c;ion

as to duration of the tenancy, the duration i:; dctcn1i ned by

11 the periods for which the rent is payable.

If the rent is

12 payable wccl,ly, lhen the tenancy i:; from '"'clc to ,,eek; if
13

payable monthly, is from month to month; if payable quarterly,

14

is from quarter to quarter; if payable yearly, is from year

15

to year.

16

83.47 Prohibltecl provi.:;io1·s ln i·ont,:l agrcc1,10nU;.-

17

(1)

l\ provision jn a }:cntlll a0rcc·111r,nt js vojd c1nr1

18

unonf orce�1blc• to the e):tont tlia t it:

19

(a)

20

remedies or requ.i.rcmcni s set forth in tln;; pi!r'c; or

21
22
24

purports to \•.'ilh'e or pre cl udeo the ri g!JU.,
purports to limit or prcclt1dc ilDY linbi-

lity of the landlord 1.o the tc•n,rnl. or of lhc te11unl Lo the

(2)

If sucl1 a void nn<l u11cnforcanbJ0 provisic,11 is

25

included in a rent al agrceroc,nt entered into, c:ctenc1ed or

26

renowed after the eoffectivc date of this part, and either

27

party suffers actual c1a:,;ages as .:i result of ll,o inelu:;ion,

28 the aggrieved party may recover the c1a111,19c's.
29

83.48 Attorneys' fces.-If a rental agreement

30
31

5

2
3

,ihen he is required to t,1Le any uc U on to c•1,f orcec, t 'w rcn '.:..11
.
a�1rccmcnt, the court 111c1y c:.l�o c1llo•.. , rca:-.ondbJ c o. t Corncy.c;' f cc.<:;

5

with respect to the rentnl c1grcemont.
83.50 Di�clo�ure.-1�e lundlor<l or a person c1uthor-

6
7

izcd to enter j nto a rcnt.il ,,grc·cment on Jij s behalf :;hall

8

disclose in writing to U10 tenant c1t or ))(,;ore• the con",1enco-

9

mcnt of the tcnc1ncy the n�mc and address o[ the landlord or a
0

10

person authorized to receive noliccc and dcruands in his bohal'.

11

'rhc L:rndlord sl1c1ll cau�;e the tenant to be promptly informc•d

12

in writing of any clianr;e in the infon1e1tio11 required by th.i.s

13

secUon.
83.51 Lanc1lord's obliquLion to rn,1intu.in premise�,.-

(1)

15

lG
17
]8

The lanc1lorc1 at all tit.,cs during the tcnc,ncy

sh,111:
(a)

comply wjtl·i tho rcqujrcrncnts of uppljc.::-

bJc lJui]cljn�r, housi:1 -:J nv1 l1c•c1Jtli cocJcr..,; u.nc�

19
20

doors, floors, exterior 1.'alls, foundations, and all otl,c•r

21

structural component'.; in 900d rq,:1ir ancJ capable of rcsi ,cti119

23

able worl;ing concl1t1,m.

24
25

agr'cem0nt, in add.i.tion to Lhe require:1:,,11ts of subr;c>ction (1)

26

of this section, the landlord of a ch.'c l ling un.i t other than

27

a single family house at all times during the tenancy shall

28

make reasonable provision for:

29

(al

the ex terr .ii nation of roaches <111c1 ven,iin;

30
31

6

CO!)HIG,

\,\,id; )fl 4.t,11t-l Ll,\-. .. .,\1 t\')'' ,1r1• tl, J,•t11,,, ... f1r,:n
('>,.l',lll j L i .', \.,11d•, �l'., i)11,,i .,,,• ,Hl•'llJC'!1',.

''

l

(b)

2

(c)

the clcun and r.;<-1fc condition c:. co.·..n:0:1

(cl}

common gurb<19C' rccr�ptu.clc:!::.; <ind garbc-<Jc

(e)

heat during winter, runni�g vatcr, and

3

areas;

4
5

rc•movill; and

6
7
8

9

hot Wiltcr,
(3)

Nothing contained in subsection (2) of this

section prohibits lhc lcmdl.on1 froD1 providing in the rental

10

agreement thilt the tcnont is obligated to pay costs or

11

ch,1rc1cs for garboye rci;10val, wa tcr, fuel or ut i J. i tics.

12

(4)

lf the duty i11:poscd by r�ulx,eet.ion (1) o=

13

this section is the same or grcoler than any duty imposed

14

l.>y c;uhsc•clion (2), the li!ncJlord' s cluty i ', clctcrrninecl l,y

15

subsecUon (1).

19

a member of his fi:irnily, or other person on the p1:e",i,,cs ,:i th

21

B3.!:>2 'J'cnant 1:: c1bl1q,llirin to J11tinl,•in (l··,_,]l i11-J

23

(1)

24
26
27

28
29

comply with all obli.g,1tio:,c. lm;oor,0cl t:;)on

tcn<1nts by appl ici1ble provisions of bui 1c1J ng, housinc; anc1

(2)

keep that pcirt of Uw pre1.li scs 1:hich he

occupies and uses clean and sanitory;
(3)

remove frc,,11 his d1.<clli1or; rn,j t all cprh::0e

i11 n c]cnn n11d snnjtnry Ma1111c�;

30
31

7

(4)

)_

2

unj t or t.u:;cd by the t0!1t1nt cJ l�iln .:1nc1 :..;.in 1 tary;

4

use o.nd opera Le in a rcz1:.;ouable• 1,1;1nne:r 011

( 5)

3

e1cct:ric<ll, pJumbing, szinitary, h0.at.i1icJ, vcntllt\t.i11CJ, airelcviltors;
( 6)

7
8

not destroy, clefilCC', dilmoqe, inip:,ir or rc1,1ov,,

any part of the pr<'mi!.s,,s or property therein bc,Jonging to tl1e
lilndlord, nor perMit nny person to do so; and

10

conchF;L hi.1>1scl f ,rncl rc,Ju i i-c:, othc,r per,.ons on

(7)

J.l

the prcm.i.scs 1-d th ll is consent: to coJJcluct· tllC'lll!,cl \'('!, in a

12

rnu.nncr that docs not unreasonably c1 i_ sturli l1is nc i ghhor L�.
83.53

13

(1)

14

L;:1n,1lorc1 1 s dCCCS� to ch,'C"' llin0 unit.-

The tcn2nt shall not unrco!;onahly 1,ithliol<l

15

cons0nt to the lanc1lon1 to enter the ch,cl Jill\! unit froi,1 time

1G

to til'lC' in orc:er to in,;poct the pr0rni :;c'", n:il:c nccc,:c,ary or

17
18
19
20

or contru.ctors.

21

n

'I'hc lirncllorcl l1i1s the ricrl,l to entr•r Uw

(2)

(l',/1·1 Ii Jl!!

1111

il

c111

l y \' 1 [ Ii I

]1! ·

t

c,11•,t·11!

1111

cif

:

t tI,I1I {,

i· .,

t'JJt

11i

23
24

consent, or clu�inq un c::tcnc1c·c1 i:"d)',r,ncc of ll10 tc.-nant from

25

the premises, the landlord may enter the d\'.'el ling unit '. .1hcn

26

necessary for the purpo,,es set forth in subsection (1) or

27

otherwise for the protection or presc:rvatJon of the 11rcrn.L:.:c�,.

28
29

(3)

The landlord shall not abu,,c• the right of

occess nor uso it to harass the tenant.

30
8

31

(OllJl,G:

\,\)Jd•

ln

( )(l',( ll,J

1.l1i.. ,. i
l-11,,

LLlui..-1!1

\ '-l/ ,',

I\'!'''

! , ,', ! J

ti<' ,'r J, { Jr 'l',
\

,!I,,

froM

n )J l 1,,1,•,.

1
3

enforceable by civil <lcllon .
83.!:,5 Rer,10,lic•<;; riqht of acti.0n for di1P1ilqc-:s.-

4
5

Tf ci thcr the 1 anc1l0nl oi: the: tC':1,,nt Li i 1 ,, to co:npl y 1:i th tli•,

G

rcqu i rcme>nt�� of tho rcnta 1 ugrc1-.·,r.;rnt or tld;, po.rt, the,

9

thi..s pi1rt.

lJ

(1)

11
13

within seven cl:!ys c1i 1. er clr:livei:y of wr .itt0n notice by the

14

tenant specifying the nonco;npl i <1ncc illlrl j nclj c,il ·1-ng lhr intcn-

1!:i

t.ion of the tenant to tPnninat0 tl1c rC'n'.-al aqrcc1,10nt by
(2)

17

20

delivery of written notice by the landlord speei.fy.ing the

21

noncornplLrncc- ancl i11clic-atinq tlw intC'n1.1Cll1 of the lc,ll(llonl

/. ��

t l)

24

I 4 ' I I, l I 11, l l I

I ( l1 1 'I I

I I 1,

' I' I ! I ' t L l•

!l !

! ) '
,

I '

(3)

25

and tlw dcfaul t con ti 11uc-r, [or three, cl:iy,, after dc-l iv cry of

26

written dcrnc1ncl by tl1c lar,cllor<l for pay1.1-::ont of the rent or

27

possession of the prC'1�isu1, the landlord 1:1,,y tC'rndnilte the

28

rental 2grecrnent.

29

( 4)

The clel i very of the written notice:; required

30
31

9

(,-;,

3

is c1bscnt from h.is lasl or usudl pl�1cc of t~l�sic1c11cc�, by

4

lcavi.n,J a copy thereof ot the rcsicl-:1,cc'.

(5)

5

If the landlord c1cccpts rent with actual

6

knm1led<Je of a noncoP1pl L:ince hy tlw tc,nant, -or accc•pts p0r-

7

fonnc1ncc by the tenant of c1ny olcf1cr provj sion of the rcntc1l

8

<Jgrecmcnt that js u.t. varL_tncc Hi.th ils provi�;ions, the lo:lncl-

9

lord waives his right to lcrminntc the rental agreement or

10

to br inc; a civil action for th" t nonco1.1p 1 i ctn cc,, but not for

11

any subr.-,cqtH:nt or conlinuinq nonco:\lp1i,:1nL·t.

(6)

12
13

If the rclltal u9rce1�1e�nt.. ir., l:cnninutc�c1, the

landlord shall co•;1ply 11.ith S83.'19.
83.57 Rc•mc'rlier;; tc1111inotion of tcn<>ncv without

15

sp.:;cj fie tcr;n. -1\. l0n,:.n1cy \.Yi thout a specific duration, .:tf3

lG

dC'l:.inecl in B83.�G(2), mc1y be 1erminatcc1 lJy e.i.ll1c-r party

17

givj_n9 1:rittcn notice in the m,rnncr prc)\'ic:crl in 883.56(/i),

10

ar.s follm:s:

19
20

givin9 not lc,ss lh,111 ,,i>:1:y day,.; notice, prior to tlw encl of

21

any annual period;

22

(2)

When tlw tenancy is fro:n <Jllilrtor to quurtc>r,

23

by givin'J 1,c,t lesc, llian thirty day�; noljc;,, i,rior lo lhe end

24

of <>ny quarterly rori.ocl;

26

gjvi1,g not lcr;r; th;on f.iflcon dilyr; nolico pi-jor to tl1c c-nd of

27

any 1,10ntnly period; and

28

( 4)

\'/hc-n th,-, ton,rncy i r; frorn \J('c)c lo ,,eek, by

29

giving not l css llian seven d;iys noti cc prior to tl1e end of

30

any 1-,ccl;l y perioc1.

31

10

l

5 rnay recover possession of tb..:� c.1\.'L'llin�J un.i t in the r:1t.1nnc,r
G

provided for in SE3.59.

7
8
9

(1)
tl1c te11<1nt docs not vacate the prc1air:.cr:, the..., land lord wt:y

lG

recover possession o[ the dvcl]ing unj\ as provided in this

11

section.

12

(2)

J\ l,rnc1lorc1 c1pplying f,,,· lhc rci;1ov,1l. of a

13

tci1ztn t shc111 [ ilc a comp) ,nnt dc,;cr, hill() thtc ch:cll .i n(J nn.i l

1�

and stating the [acts thc1t authorize its recovery in the

18
19

( 3)

;:, d1:cl) ing unit c):cc•pl:

20

(a)

(I.)

25

(cl

\·:hen the tenant has {1Lu.nc�on0cl the

26 ch.•clling unit.

27

(4)

The pi·cvcn) J ng pc1rty i ,. c,nti tlc·d lo hove·

28 jndgmcnt for costs and exccutjon therefor.
29

31

11

)_
2
3

an act.i.on by the 1c1nc.11ord uncle� £83.S:> r;c,cl�iJHJ to rocuvcr

5

materiul noncorr1Jliancc with E�D3. 51 (1), or rn.:1y ruisc any other

G
7

miltcrial noncomplir,nce with 803. 51 (1) by the lc1r,cllord is a

8

ccnnplct0. defense to a1I uctjon for pos�;ession b.:lscc1 up0r. noa

9

}'ilyrncnt of rent, and upon hearing, the court o�· the jui:y,

i1S

10

thC' case mil.y be, shall dc�tcnnin0 the zu:1ount, if any, by \:hich

11

thl' rent js to be: r('ducccl lo rc:fll,ct the d5mjnuUon in v,,Jue

12 of Lhc, dw"llin'J unit c1rn·i1HJ the• period of no1wo·.1:,li.c1ncc• 1:ith
J.3

883.51(1).

lli

the court sl1all enter c1ppropi·i.c1tc judg,oc·nt.

15

After consiclcratlon of all olhcr relevant issues,
(2)

In an action by the lalldlorcl for [J'.)SSe,;s·ion

19

such otl1cr t_j 1:ic iJ.S the court rn�1y c1.:i rect, pct�· into the rc,0 l •-

21

or c1s detc,nninccl by lhc' conrl, c1nd the rc11t 1:Lich ,1ccn1c-:;

22

duriwr lhr p,•ndrnc·y of lhc- pnirc·cciiw;.

23

Cll

11.i1

IJ

I l.

111' ;,li'

2G

destruction or noncvnpli,rncc 11i th thi ,, pai:t or the rcnti'll

27

agreement by lhc tc,nztnt or other pc�J f,on r; on the pre nd scs

28 wilh his conse>nt.
29
30
12

31

c.orJJt:G:

\,('!fl t,

lfl

1,t.11 ... )

f1(,,'
ll,1 .... 1.-,,h ty;,, ,11,• <1, l1t1v1'
, 1, 1i11, ,i ,)I<' ,1, 1Jtl,'l'••

2

the regjslry of the court in ilccc;::dc:nc:C' 1:itl, the prc ..•isir.•ns;

3

of 883.60(2), and llw L-,ncllord ir_, j;1 ii,r ,cc1icite daJlCF'Y- oc lo·,:

5

the landlord rn::iy upply to the com: t for cl.1.cobur,:,crncnt of all

6

or piirt of the funds or for prou;,L final hearing.

7

may advance lhe cause on the calend,ir.

8

prcl.iminilry hcilrj_ng, may il\:ard all or aciy po1-'tion of the

9

funds on deposit to lhc landlord or may proceed �n�c.diii�cly

10

0

to

<1

The court

'J'he court, ai:ter

final re,aolution of the cause.
83.62 Remedies; rGnovc1J of tenant; proce�s.-

11
13

of thc> JaJJc1lorc1, the clc·rk r;liall i•;,:uc a hTit to the slwrifi

14

describing the premise,; uncl cor,1n1c1ncling hH1 to put lhc land-

15

lord

lG

home of any tc0n;;nt for the ro,,son of holc'illCf over aftc•r l:lic•

17

expj ri1 tion of the rental c1grccmcnt, the v:r .it of po,;c;"c,,,ion

19

of the co;nplainl for rc•1'1ovc1l upon \ lie \,·n:rnt.

21

ure dulll,HJCcl or dcstroyc·cl oUlC'r tkrn by tl1c 1:nlllgful or

25

Th'" tenant may vacutc the part of lhe pnnncscs rcnc1crc.c1

26

unusu]Jlc lJy tl1e casuaJty, in whicl1 case• his li�bj]jt� foJ·

27

rent shall be reduced by the fair rental value of that part

28

of the prcm1 �;cs clumaqcc1 or dert:royC'd.

i11

possessjon.

Tn the case of the n,;·1ovc1l of tl1e mob i. 1 ,·

1

30
31

13

1
(1)

2

A l.:u1rJlord may not rct;-ilL1Lc.: �H;z1i1ir,t the

4

ilHJ or threatening to br.lns an <H.:l:lon for puf; '"_;c�t., Lon or ot)l:,r

5

civil action b�causc:
(a)

G

the tenant bds complc:inccl to n govorn-

7

rnontal agency churgcd \Jit11 rer�po!1f;ib.i l i.{ y fur c·nforc0mc,11t o:"

8

d builc11119, hou�.,ing or ht,aJlh co.Jc..: of d vj_o)at-1.on appJic,1bll!

9

to tlw prcmi,:cs;
(!J)

10
lJ

lord of " viol.1tion of tho rental agrce1nC'nt or oi riny of
(c)

13

the tcnc:.nt }1-1.c cornpJa.inc:cl lo any govern-

14

111cntctl ugcncy about rln illcgc1l or un,:ulhor.-j �:c·d i11crcusc.: in

15

rent; or

1G
17
18

or pari. icipdl(�d .in a tc'n<...tnt or9t1.nizat.ion.
(2)

19

tion (l), the tPnant shc1.ll be enUtlccl to tl;c rcrnc-cjjc,.1 pro-

20

vjdcd in t}d s purt, unQ in addition rnuy interpose a d0fcnsc

21

of retaliation in any ilction against h.irn for possess.ion,

24

Jn uny i"lction by or ;1qciinst the tcn-1nt unc:c�r lh is suhsc,ct i o:-:,

25

a rebutlable pn'snriplion of rctalic1lion is created by PVide:1c·c·

G

of <l co11plnint or notj_cc of vio]2tion referred to in sulJ�o�-

27

tion ( l) within sb: monlhs pd or to tlic ilCd on of the lanu-

28 Jord; unless the court finds that the tenant �c1de the
29

c.;or:1plaint i!ftt�r notjcc of a proposed incrc2�;0 or other uclion

30
31

14

3

rcbui..tublc prl'f,nnptio1l thal the c0:--.�plu.1nt \'<tf> no i.:_ 1,',_ �!<; in
!
good L1i Lh.

5

retaliation if:

2

(3)

G

the violuUnn of the appl.iea!J]c bu1lcl1t

(a)

7

housing or health code was caused primarily by the ]�ck or

8

due cc1re by the tcnun t or other pC'rsc,11 in ld s hou1;�liul cJ O-"

9

UJJ011 tl1c vrcraiscs witl1 l1is co11sent; or

J.O

12

the landlord with 883.51(1); or

13
)4

the tenant jr; .in c1�f<1ult in re11L and

{b)

co1,1pliuncc 1:i. th Lhc ,,ppl.i c"ble J,u i J cl.Lw;,

(c)

hous_i.n9 or hcc1lth code� rcqujrcs nltc�r,,li.un, rc,.•::..11..1rlinq or

17

Sect.ion 3.

)9
20
21

(1)

lcrncllord ha,, a licn on all pcrsonc1J prop,,,-ty o: the lc,n,,nt

'J 'l I l
27

law, and

23

the provit;jons of

29

1,1,iy

l

''

J l 'l l

�

'l 1, l]

]

l 't_'

t lIl

<'( l

I ( '' l

l () '; ll ';'

{

l

l l 1 \..')

Le mod1..fjc.:,1 or \.7dJVt·d, in \.'licilc or i11 });trl., by

(2)

.:i

written rental agrcc1,1,.,nt.

\'/11011 the tC'n,,nt is the lw,,cl of ii family,

30
31

I ll

15

l
2
3
5

of tlw Con:,\.i.tu,._ic,11 o:f ll1v ,,,,,\.,, o( J'lurida.

G

(3)

7
8

9

10

Sec ti on 1 .
created to read:

11 of rcsic1cntio. l pre:--, i se c-_,. -Jn �11 i:tct) 011 for po::ir-,cr-,�;:i on of
12
13
14
15
16
17
18

83.?Cl, J'Jc;1 it:�: r,L,tL1.lt,

{;l'l't 1(1]1

19
20
21
22
21
21

lo n·acl:
1 ,me! l on1. ··{ l) ·-- 1,'l,.

'I_.,,

,'1

,

l : : l -l,·

25
26

27
2H
29

lG

J 1,11,

l ',

4

l,7)lc])on1; or, in the <1lteri1cttive, tlw 1,rnc1lord sl1,,l.l post a

s

mtrcty bond with Uic clcrl: of the circuit court in the count"·

G
7
8
9
lJ

ever is lcf;�:;, cxocutc�d by the lclndlorc1 as prjncipul and a
The bond shall be conditioned upon the

11

stut.o ns surety.

12

f11ii-hfnl cornplJi1l1C(' of the' l.i1H·11urc1 \,'ilh tlll' provi:,ic11i�; of

13

thi.,, section and s;h,,11 run to the stu·'.:c; �1ov,-rnor for Ute

14

benefit of uny tcn,rnt injurccl by the l.,,ndJ.onl's violation o;

15

the provi��ions of thj:--, sc�ccion.

H

19

lf<1\,'t'VC'r,

20

ten,mt whc,n ,,uch rno1wy,, ar" hrslc1 in tru.•,l ancl not ern,11.i t1')l crl

/.')

cit I' ·.i I ,·,I

24

1h1yo.blc.1 on such

29

_i_n_l_cc_r_c_''-'_t-'-,__,__
·f

1

)JU

111

i11 1_

,111

r,

i11I

u.11?,

\

!

·II

1,

·lt 1 c 1 1 thr� t.rr..' n •:

30
31

17

1
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30
31

18

L·- /:

1

:r,:

3

6
7

Section 6.

713.67 Lion,, for hc,:,rd, lc-cJqi,:q, etc., at hot,,1,,,

8

12

Section 713.67, Florida Statutes, is

a?ncndcd to read:

tcol!a11U;, upon the e;ood::; anc chattels bc1oP'Jing to such c1uc�.1_,

13 or tcnonts, in such hot:c.l, apo1·tncnt hou;.;l:, roomin�r 11ou!.c of

17
19
20

Sectioll 7.

Section 713.GU, Plorjdn Statutes, is

rnncndcd to read:

21
I!('.

l)t

0

l ,l\'(IJ

(J)

,L)l_/

jJ( J"

(!,I

1'(,)J ,l 1 •'

25

arc lot for hire or rcntdl-;- -----·---�011 :1 tr,,;,,..;i,·1�
1-:,r•i:--;.
-----�---

27

jcv:clry and t.'Cdl".ing apparel, guns anc1 .s1.,ort.i ng sooJ;;, furn.i LL1

28

and furnishi.llgs anc: other p,,r,_;onul propcrt:; of ill1Y pcn,on

30
31

19

Such lje:n

1

<lpttrtrncrjt. of any hotc:l, <1J),11·L1,:-nt l1c1u,�,�, lochJ i:FJ hou. c,

6

is to be paid to tlic J)Qr:;on co11c1nct i 1i 1_! or or<'r,1 'c.:ing such

7
f)uch lj c11 LlLlll conl inuc� .:1nc1 be

8
9
10

j n full force ancl c[fC'ct {or \ he, ,,mount p,1y,,l,J c for :3uch
occupancy until the sa1�1c sha 1 J h�1v0 be-en fuJ .1 y r,uid und

11
12
13

SccUon 8.
j s amcnclc:d to rC'aJ:

11.

H

(1)

18

c:111 ,.. lrl1,�0�1t 1,ou�,c, to1.11·i..:.i. c:i,,11), 1:10�01· c-Gt!J-c, rc"·,tc1ur;1J1i,

20

remove, Cdl1!3C to h(� rC'lT1ovc,t1, or c•_jc·ct frc 11 sucJ1 lioic'l or

21

apo.rtmcnt hou�c, lo1n-j f�t ca.mp, motor cou1 t, ro��tour<:1ni.,

1

3(J

31

20

I

1

.I
5

house or trzd 1 er court, or who, j n t-hc oplnic)n of t�1c,

U

house, or tral]cr coc1r\- for it any ]O;;<Jcr Lo c•ntcrt,1i11, Lu'c '-•

11

lr

.)

Sc,cti on 9.

I'iirt 1 or µ3rt JI

18

Ch:,ple1.· 7 J 3

( 5)

19

lien for l,:),c,r l'·

(u)

] lC'll

2 J..

) ::

cl

51.011.

26
27

judc;mc•nt sh;:i 11 be entered for the a, 1mm t funnel to be c1,1C' ]1 i l'\

71

SC'c-tion 10.

3

7
9

pcrformdncc o� t)ic \'/Ork or lhr- furnl:�hjJJ�f o{ tl1e J'ldtcr.it�1f_, ,

12
13

Section 11.
,rn1,•nc1cd to read:

14
1

83.?./,1 Hc,11oval of l.cn<1nt; pro<.:l'L' .• ·-7\flvr entry

1"
.)

-) 1• ,] •

2 /.

�( 1

· •·t 'I' 1\' 11-: - \l l , , • I - ;

, r� - 1,,

', , (- 1 1 • • •: -.
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25
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13
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6

A bill to be entitled
0

An act relating to residential landlord
and tenant relationships; creating
part II of ch,pter 83, rlorida Statutes;

·7

providing a short title; providing for

8

application of the act; providing for

9
11
12
13
14

15
16
17
18
19

cxclusio�s fro� ap�lic2tiol1 of the act;

providing dc[i1,itions; pi:oviding for an
obligation of good faith; providing for
the limitation of unconscionable rental
agree111ents; providing for authorized and
prohibited provisions in rental agreernents; providing for attor11cy 1 s fees; pro-

viding for disclosure to tenants; providing for l211<llnrd's ob]i0ntion to maintain
premises; providing for tc11&nt 1 s obli-

gation to 1,1 .:iintilin d1·mlling unit; p,:o-

20

viding for landlord's access to dwell-

21

ing unit; 2roviding for remedies and

22
23
24

procedures; prohibiting rct.:1liatory
conduct; Jroviding for landlord's lien
for rcnl dnd abolishing distress for rent

25

with regard to residential tenancies; pro-

2G

viding for se=vice of process; amending and

27

renumbering section 83.261, relating to de-

28

posit money and advance rent; amending sections

29

713.67, 713.68, and 509.141(1), to limit their ap-

30
31

1

plicability to tri:lnslcnt rcnlills; i:lmcn,ling

2

sections 85.011 and 85.051; creating section

3

92.40, relating to ddmissibility in evidence

4

of reports of building, housing and health

5

code violntions; repealing sections 82.02,

6

82.04, 82.�81(2) an� 821.31; ?roviding for

7

notice by the dcparlmcnt of business regulations;

8

providing effective dates.

9

10 De It enacted by the Legislature of the State of Florida:
11
12

Section 1.

Section 83.001, Florida Statutes, is

14

83.001 Appllcatibn.-�his part applies lo non-rcsidcn-

13 created to read:
15
16

tial tenancies, and all tenancies not governed by Part II of
this Chapter.

17
18 by <lcnod_n,,,:ing L&J.001-83.2'.>l, Florlcia Slatulcos as Part I, to
19
20

be entitled "Landlord and Tcn�rnt:

crcaling P.:irt II, to be entitled "Landlord c1nd Tenant:

21 tial", to read:
22

23
24
25
26

:'.J:SIDJ:N'l'IAL

83.4f' _",orl Tillc.-'1'his pc!rl shnll be known c1s the
"Florida Rcsi,

__ al Landlord and Tenant Act."

83.41 Application.-This part applies to rental of a
dwelling unit.

28

83.42

Exclusions fro� application of part.-This part

docs not apply to the follo,:ing:

30
31

Residc:1-

Part II

LANDLORD AND TL•:.i\NT:

27
29

Non-Residential", and by

2

1

(1)

r:csidcncy or detention in u. facility, whether

2 public or privc1Lc, 1:hcrc rc,dds2nc0 or dct._:ntion is incidcnLal
3 to the provi:;ior:s of medical, geria.-lric, educational, c ounsol4 ing, religious or similar services.
5

(2)

Occupancy under a contract of sale of a d,,elling

6 unit or the pro;)•.orty of \.'hiclt it is a part;
7

(3)

Transi�nt occPpancy in a hotel, motel, rooming

8 ho,isc', or ,,i 1ilc:r public lo:1'Jing or transient occupancy in a
0

10

(4) Occup,c11cy by a holder of a proprietary lease in

12

(5)

13

83.43

Occtip,:mcy by an mmer of a condo:-:iiniurn unit.
Dcfinitions.-As used in this part, the follo�-

14 ing words and terms shall 'have the [olloving rnc�nings, unless

15 ;:;o:ne otl,er rne·aning is plainly indicatc,1:

18 si:if0ty, sanitatio:1, fitness for h.J.bito.tion, 01: th,:; construction,
19 111uintcnuncc, operation, occ,upc.ncy, use or �ppcar�ncc of any
20 dwelling unit;
21

(2)

22

"D\/clling unit" r.1eans:
(a)

A structure or part of a structure th�t is

23 rented for use as a lio'Tle, residence, or slccpin0 place by one

2-1 pC!r�.on or by l\Jo or 1 ,orc p•·.c:.:,ons \.'ho rr1�:int..ain
1

25 hold; or
(bl

26
27

c1

conuLon hou;,c-

A mobile hone rented by a tenant;

(3)

"Landlord" means the owner or lessor of a ch:el-

( 4)

"Tenant" me�ns any person entitled to occupy a

28 ling unit;
29
30
31

3

4-73

1 dwelling unit under a rental agreement;
2

(5)

"Premises" means a dwelling unit and the structure

3 of which it is a part, the appurtenant facilities and grounds,
4 areas, facilities and property held out for the use of tenants
5 generally;
6

(6)

"Rent" means the periodic payments due the landlord

7 from the tenant for occupancy under the rental agreement, and
e any other payments due the landlord from the tenant as may be
9 designated as rent in a written rental agreement;
10

"Rental Agreement" means any agreement, written,

(7)

11 or oral if for less than the duration of one year, providing for
12 use and occupancy of premises;
13

(8)

"Good Faith" means honesty in fact in the conduct

14 or transaction concerned;
15

( 9)

"Advance rent" means moneys paid to the landlord

16 to be applied to future rent payment periods, but does not in17 elude rent paid in advance for a current rent payment period;
18

(10)

"Transient occupancy" means occupancy where it

19 is the intention of the parties that the occupancy will be
20 temporary.
21

(11)

"Deposit money" means any monies held by the land-

22 lord in behalf of the tenant including but not limited to
23 damage deposits, security deposits, advance rent deposit, pet
24 deposit or any contractual deposit agreed to between landlord
25 and tenant either written or oral.
26

83.44

Obligation of good faith.-Every rental agree-

27 ment or duty within this part imposes an obligation of good
28 faith in its performance or enforcement.
29

83.45

30

(1)

Unconscionable rental agreement or provision.
If the court as a matter of law finds a rental

31

4

COOING:

Word-; 1n ct,u,11:k. t.b�ct..gb t"..," Ar,� d,.,t,.,.�1r.,,. �rol'l
f!XlSt1.ng la1,,: words 1..,;1d,:,r .1:,l"d ar� a,!d-t1ons.
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1 agreement or any provision of a rental agreement to have been
2 unconscionable at the time it was made, the court may refuse to
3 enforce the rental agreement, or it may enforce the remainder of
4 the rental agreement without the unconscionable provision, or it
5 may so limit the application of. any unconscionable provision as
6 to avoid any unconscionable result.
7

(2) When it is claimed or appears to the court that the

e rental agreement or any provision thereof may be unconscionable
9 the parties shall be afforded a reasonable opportunity to pre10 sent evidence as to meaning, the relationship of the parties,
11 purpose and effect to aid the court in making the determination.
12

83.46

13

(!)

Rent; duration of tenancies.-

Unless otherwise agreed, rent is payable without

14 demand or notice, periodic rent is payable at the beginning of
15 each rent payment period, and rent is uniformly apportionable
16 from day to day.
17

If the rental agreement contains no provision as

(2)

18 to duration of the tenancy, the duration is determined by the
19 periods for which the rent is payable.

If the rent is payable

20 weekly, then the tenancy is from week to week; if payable month21 ly, is from month to month; if payable quarterly, is from quar22 ter to quarter; if payable yearly, is from year to year.
23

83.47

24

(1)

Prohibited provisions in rental agreements.

A provision in a rental agreement is void and un-

25 enforceable to the extent that it:
26

(a)

purports to waive or preclude the rights, remedies

27 or requirements set forth in this part; or
28
29
31

(b)

purports to limit or preclude any liability of the

landlord to the tenant or of the tenant to the landlord, arising
(2)

If such a void and unenforceable provision is in5
CODfNG:

Wcrd'l 1n
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4-73

1 eluded in a rental agreement entered into, extended, or renewed
2 after the effective date of this part, and either party suffers
3 actual damages as a result of the inclusion, the agrieved party
4 may recover those damages sustained after the effective date of
5 this part.

6

83.48

Attorney's fees.-If a rental agreement contains

7 a provision allowing attorney's fees to the landlord when he
8 is required to take any action to enforce the rental agreement,
9 the court may also allow reasonable attorney's fees to the ten10 ant when he pravails in any action by or against him with re11 spect to the rental agreement.
12

83.50

Disclosure.-The landlord or a person authorized

13 to enter into a rental agreement on his behalf shall disclose
14 in writing to the tenant at or before the commencement of the
15 tenancy the name and address of the landlord or a person author16 ized to receive notices and demands in his behalf.

The person

17 so authorized to receive notices and demands retains authority
18 until the tenant is notified otherwise.

The landlord or his

19 authorized representative shall disclose in writing to the
20 tenant the availability or lack of availability of adequate
21 fire protection.

All notices of those names and addresses or

22 changes thereto shall be delivered to the tenant's residence or,
23 if specified in writing by the tenant, to any other address.
24

83.51

25

(!)

The landlord at all times during the tenancy shall:

26

(a)

comply with the requirements of applicable build-

Landlord's obligation to maintain premises.-

27 ing, housing and health codes; and
28

(b)

maintain the roofs, windows, screens, doors,

29 floors, exterior walls, foundations, and all other structural
30 components in good repair and capable of resisting normal forces
31 and loads, and maintain the plumbing in reasonable working
6

CODING:
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1 condition.

(2)

2

(a)

Unless otherwise agreed in writing, in

3 addition to the requirements of subsection (1) of this section,
4 the landlord of a dwelling unit at all times during the tens ancy shall make reasonable provisions for:
6

(1)

the extermination of roaches and

8

(2)

locks and keys;

9

(3)

the clean and safe condition of common

(4 )

garbage removal and outside receptacles

(5)

heat during winter, running water, and

7 vermin;

10 areas;
11
12 therefor; and
13
14 hot water.
15

(b)

Nothing in this part authorizes the tenant

16 to raise a noncompliance by the landlord with this subsection
17 as a defense to an action for possession under section 83.59.
18

(3)

Nothing contained in subsection (2) of this sec-

19 tion prohibits the landlord from providing in the rental agree20 ment that the tenant is obligated to pay costs or charges for
21 garbage removal, water, fuel or utilities.
22

If the duty imposed by subsection (1) of this

(4)

23 section is the sama or greater than any duty imposed by sub24 section (2), the landlord's duty is determined by subsection
25

26

(1).

(5)

The landlord is not responsible to the tenant un-

27 der this section for conditions created or caused by the neg-

28 ligent or wrongful act or omission of the tenant, a member of
29 his family, or other person on the premises with his consent.
30

83.52

Tenant's obligation to maintain dwelling unit.-

31 The tenant at all times during the tenancy shall:
7
COOI�C:
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l

(1)

comply wj th all obligations inposcd upon ten an ts

2 by applicable provis.,o,1s o[ buildin0, housin,1 and he.::ilth coclc,:;;
3

(2)

keep that part of the prc�1scs which he occupies

5

(3)

r.c•.11ove · from hi& d1•:e.lling unit all garbage i n a

11 ing und other .::.:.1ciliL.1.c.s an<l appJ j.c�nccs, includin,; clcvatu,:�;
12

(6)

noi: destroy, deface, dur.-:�t:JC, jrc1p,:. d.�· or rcnovc c.ny

13 pnr1.. of the pr(·rni&<.'S or property th.n-e.i.n belonging to the J cind14 loJ:d, 11or v�r1�it any pcrso!1 lo do so;

i111d

15

18 breach of 1..he �c:�ee.
19

83. 53

20

(1)

Lancl.l.o,·d' s i!Cc:css to c!\:cJ 1 in') uni 1... '.i'l,c, lcnaJJt sl1ul.l not unrc,,sonal.Jly 1;i th.hold con-

2 1 sent to the landlord to enter the d,�lllng unit from time tn

25 u.ctual P'J.rch:.i.scrs, r.1orlga<;ccs, tcnc!nts, h'orJ: 1 .12;i or contracLo:-s.
26

(2)

'fhe 1211:llord nc1y enter lhe ch1elli11g unit at ,-:ny

27 time for the protection or preservation of the premises.

The

28 landlord :nay enter the dl'elling unit 1:hcn neces�ury for the pur29 poses sel ·forth in subsection (1) under �ny of the following
30 circu�1stances:
31

8

1
2

in ca�c of emergency;

3

(bl
(c)

\.'J,c.,n l!1c tcu:,;-,L unrcacsonc1;,ly \:ithl,olds con-

5

(d)

if Lhe tenant is aLsent fro�, the premises

4 sent; or

11

(3)

�·he lar.:Hon:: shall not ubur,c the ri<JhL of access

12 nor use it to harass the tenant.
13
14 civil cction. -.i\1:y rig�1t or duty c3.ccl .... �c.•c1 j n i.2ils p.J.rt is en-

15 forcccble by civil action.

26 the tenant Lo tcr�1inatc the rental agree:nenl by re2.son thereof,
2? the tenant may terminate the rental agrc�mnt.

If the failure

28 to comply with C83.51(1) or material provisions of the rental

29 agreement is due to causes beyond Lhc control of the landlord

30 and the land] orcl has made and continue:s to make every rcason:,i,lc

31

9

5 ant sllal.l not be ljablc for rent during the period the d11elling
7

12

(J.,)

(2)

13 C83,52 or matcri&l provisions o[ the rental agreement, other

14 thnn n failure to p;:y rent, 1·:itl,in sc,ven da�,;; after deli11 cry

18
19
20 default co:1tin�1cs for lhrcc c1wys i:ftc·r delivery of \•.1;:itten de22
23
24

25
26

subs0ctio:·1s (1), (2), ,n:J (3) o.:' this secUon !.sk:11 b2 by rnc,il-·
absent from his last or usual pl�cc of resid�ncc, by leaving

27 a copy thereof at the residence.
28
29
30

(5)

by the tenant o[ any ot�cr provision o[ the rental agreement
10
31

1 that is at variance �ilh ils provisions, or if the tenant pays
2 rent with c1ctu�.l l:r,m:lcclgc of a · nonco·�:-·l Lrnce by the Lu1d lord,
3 or accepts pc·rforr•,•;1cc by the landlorJ of any other provision
4

of the rental t1grc�H1c:1t th�•t.. is at vuriuncc \·ith its provisions,

5

t!w lar:Jlon'l or tc:l!-tnt waivc'S his ri9hl to ten.1inale the rental

6

0.yr0c:,1c1•t.. or to L :-i1:�r u c ivil c..:.ctjo11 for lh::.t noncot..,�)liance, b�1;:

7

not for any sub:-;c:c:'�""llt or continuinrJ r:onco:ripliancc.

1

8
83.57

10

l?01cdies; tcrr1l11ation of tc11211cy without spcci-

11

fie tcr;,1.-- ,."\ tcn.:inc:• \;5t..hou� ct sp.:icjf.ic durotjo!1, us dcf)n::-J in

12

§33.46(2), m�y be terminated by cic.11�r purt.y gi\�in<J uriltcn

13

notice in the rno1;ncr prov iCecl in !�[' J. 5 G ( i), u.s iollo\,S:
1

14
lG

(1)

!';)-,en the b:c·naney is fro:n year to yc:,:ir, by giving

p: r ioJ;

17
18

giving not lcs'.� th:,n thirty clays notice prior to the en,J of an:·

19

qu&rterl.y period;

20
21

(3)

\1hcn the tennncy is from mor,th to month, by

giving not less lh�n fifteen �Rys notice prior to the end of

23
24

not less tkm sc\·cn dc:ys not.ice prior to the end of an�· ,;eckly

25

period.

26

83.58

Remedies;; tr,n::.nt holding over.- If the tcnc1nt

27

holds over and continues in possession of u,e chwlling unit,

28

or any p�rt thcrco�, "ftcr t�c expiration of the rental agree-

29

mcnt ,,ithout the permission of the landlord, the Lrndlorc: r.1,1y

30
31

11

1

recover posscc.si.on of the ch:cllin'] unit in Uw 1:1.:,nncr provided

2

for in §83. 59.

Tho l.::mdJ ord rno.y o.lso recover dcublc the an:ount

3 of rent clue on the c1,,,,11i.ng unit, or any pc1rt tfwreof, for the
4

period during ��1ich the tenant refuses to surrender possession.

5

83 .. S9

6

(1)

8

�C1�1cdic.s; right.. of action for pos�;ession. If lhc' r.cntiJ.l a,1rcc:•1cnt is tcrr:iinatod and t!1e ten-

scss.ion of the a·.:cJ J.ing unit

Cl�

proviU.•_d 1.n th..i..s scctio:-i.

11

the fac�s lho.t authcri�c its recovery in the proJ2r court of the

12

county \•�l1crc the prc;1t.i..SC!S nrc situutc..J.

13

tlcd to the suMnc:>:y procedure: prov:;clc·d in !J51. 01 l, and the

14

cour.t may advc1nce lhc cause on the culc,:clar.

15

(3)

The lc:.ndlord sh�,J 1 no L recover po,.sc:;sion of a

17

(a)

20

(b)

21

The ltndlord is cnti-

\.'hen the t0nz;.nl hu.s surrcndc.ccd poss-2s�ion

of the d,,clling unit to the landlord; or

22

for .:.. p l 1u-.l o[ t..Jr,h.' c26

qual to one-half the tine for periodic rcntctl p2.y:·\2nls; pro-

27

vided, how2vcr, this presumption sho.ll not o.pply if the rent

28

is current or the tcno.nt hus notified the landlord of an in-

29

lcndcd absence.

30
31

12

2 for cost:; a1:d c>:cc:ulio1, Llicu,for.
3

4 scs:;ion; prc�\..cltac.5

(1)

111 an �cLion by tl1c lnndlord for posscssio11 of a

13 th8 tcn.:111t to thP Jandlorcl as prcsc;�.ibcd J _11 �83.5G(4), .:=,peel14

fyinJ the nonco1r,_,li2!-CC �n::1 indic.:itin·J the i�1t_cntJon of tho

lG

;-,,,..,_,
•...,1
,...,,
- �-.k ••-�
�- ..., ..

20

to reflect the d1n,2.11u!:ion in Vi::J.1-:c of the d1;cllL1�; u:iJ.L durin�;

24

(2)

27

the tenanl bhJll pay jnto the rcgislry o[ lhc court the accrucj

28

rent \/hen due as alleged in the c01°plaint anJ the rent v:hich

30
31,

83. Gl

Dh:Ll\\:-se:�cnt of fur:cls in registry of court;

13

l pror.1;,t f. in.:,l hear inq. ··1·:lwn the tcn.:,!lt h.:is dcposi LcJ funds in to

2 the re,ri.cstry of tllc court in i1CCon1,incc \:i lh llic prov id ons of

of the
3 !:83. GO ( 2) , .:md the la11,l lord is in actucil dc1nger of loss
4 pre: 1iscs or otl JC,r lnrdsld p relating to the premises, the J c1nd
S
6
7

11

lord 1.1:1y l)J;':)]y to tho court for disbursc:,1cnt of all or p.:irt of
the funds or for pro:--\rt f:inal hcarin9.

Lhc

C.:l�1 SC

0:1 \.!:·, en) L:i'.:.:a1:.

83.62

trl',e court ,�ay i1.c1Va.nc,s,

'l'Lc court, ,•flcr prc-1 ir:dnttr.y hc.t1r-

nl'.?'mcl-1jcs; rc.::·10,.r2.l of tenant; prc,ccss.-

12 Jn n.n action fo·c po.sEcssion, 2:Cte:r entry of judCJ:--icnt in favor

13 of the landlord, tlw clerk shall iscsuc- a writ to tlic shcrifr de14 scribing the prc:riliScs and· com:.'c:nC:.inJ hi, 1 to put lhe Li:idlord in

lS pos�cssion cftcr 24 hours notice conE;picuou�;ly pc,sted on t..he
17

20 st;:rnticilly i111,oc1ired, the tenant ,r,ay tennina le tile rental <1<;rce22 the part of the premises rcnda1cd unusable by the casu2lty, j:-,

25 If the rent.:il <1grec>,-;icr.t is termina tcd, the L:indlord shall cor:-,26 ply llith §33. � 9 (3 l .
27

83.64

28

(1)

29

Retaliatory conduct prohibitcd:A landlord may not retaliate against the tenant

by increasing rent or dccrca�i�g services or by b�inging or

30 threatening to bring an action for possession or other civil
31

14

1 action l.i2cause th<' lcn,,n(: i.n goo�1 f<1i.th, p1·ior lo rwli.c-e of
2 termindlion of lhc rcnL,l a9rec1,1cnt. 1 increzi•·,e in rc:nt or de4

S \,1i th r1,.;�po11s.ild li Ly for cnfG�cc:-icnt of a huilc.1.i ng, hou�j ng or
7

9
11
12 tc:nant o,:gc1ni.;�a U on.
13
14

(2)

I£ the J.an.llord aclf; in violation of subsection

(1), t.he t-cna1:.t �shall Ix, entitled to the 1:er:,:sdics provided in

15 tll.Ls pc.rt, a.1).�1. in �J.dit.ion n-:i.y ill:.:.crl,;osc u. defense of rct�liu.-

19

(3) The t0n-1nl docs not h,wc a Vi:llid dc:i:ens0 of re
20 taliation if:
21
(a) the violacion o[ the applicable building,

22 housing or heed.th code \;us c..:.Gscd pri: 1 .:11:ily by lhe lack of c1L:c
23 ccJrc Ly lhc tcn.:'11t c11� otl1�r ; L�rsO!l ill lds hou�,C'llolU or u:>on i..l•.:24
25

(bl the tcn:inL is in dc;'.:ault in rent and has not

26 interposed a defense of r.,atc;·ial nonco: ,�,liance· by the landlo�·d
27 with sS3.51 (1); or

28

(c) co:i:plii::ncc 1-:i th the �,pplicable b,1ilding,

30 molition 1:hich would effectively deprive Lhe tenant of use of
31

15

2

Section 3, Section 713.G91, Florido. �taluLcs, is
3 crco. tcd to rcud:
713.691 L<1r,dlorcl's lien for rent; c>::C':;ipLions.4
(1) \'/ith n.:<:;,u:d to iJ. rcsidcntiaJ. t0nc::-:cy, th8 land
5
lord has i1 lien o;i all p.:·rsonal properly of the tenant locat0d
6
.7

(2)

12

l'/hc:1 th:, tcn,mL is the hc�c1 of a ;:"mily, pcrson,,l

13 property c:1.r":cd by him in the vo.luc of $1,000 is c::cmpt fi:om the

14

15en prov5dtd by this section.

This subsection docs not author·

15 lze u.n c;-:c1:l!")tion i'!ny grce.lcr thc:n thc,t ,.,hich 1.10.y b ...; nvai.la.ble

/

)6
18
19 rc·gc:r-d to rosidcnti,-1 l tcr:D.nc.1.cs.
Section •1.

20

Sec lion 4 3 .103, rlor id.::. S L:t tu tcs, is crcu tc(i

21 to read:
22
24

48.183

SQrVice of process in action fo� posscs�ion o�

Li2l p�cuj �.... cs ur:=1cr S83. 59, .lf nc.i. thc:c lhc tenu.�1t r.or a rcrson

2 5 of the tenv.nt' s far\ily c1bovc 15 ycurs of age can be found after
26 diligent sco.rch and inquiry ut the usuc1l place of residence of
27 the tenant, su;;-_-:ions rc10.y be served by uttaching a copy to a con28 sp.i.cious pl.:.ce on th� property described in the co:n;iluint or
29 sur,-,·.ons.
30

31

16

l

S0cHon 5.

f.c�cLiCl:1 83. 7.61, Florida SL�d.u Lr�.;, i r; re-

2 nuw!J:2rcd Section 03.�9, Florida Sld.tutcs, u.nc1 is at:icndcc.1 to
4

15 he! co:n:-1in :.�lc.:.:.1 \.'ilh t'.:.ny other· fun1.s of tl.c� l2.ndlo.1.c1; or, in tl.c

20 fifty thousiln::l dollars, whiche;vcr is less, executed by the lilnc.··

21 lord as prjncipal 211::l a surety cor.1p.:rny authorized and licC'nscd
22 to do business in the state as surely.

The bond �h�ll be con-

24 vrcvisions o� this section ilnd shall run lo the �tu�e qovcrror

25 for lhe benefit of any tenant injured by the landlord's viola26 tion of the provisions of this section.
27

-{b-}ill

\·/henever the landlord shall require a

28 security deposit, or -�clvance rcnt,1,:hich is held i!1 c;:ccss of

29 c<ix nonl:1s by t!ic L:h1cord or his .::ac,nt., it shall accunulatc
30
31

17
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1 interest at the rate of 5 percent per annumT, simEle interest.
2 However, no interest shall be required to be paid to the tenant

3 when such moneys are held in trust.a seEarate account for the
4 benefit of the tenants and not commingled with other funds of
5 the landlordT, and the landlord shall not h;r:Eothecate, Eled9:e
6 �r in an;r: other wax make use of such moneys until such moneys
7 are actuall;r: due the landlord.

If such funds are indeed de-

8 posited in an interest bearing account, said account shall be
9 in a Florida bankin9: institution and the landlord shall immedi10 atel;r: notif;r: the tenant the name and address of the bankin9:

11 institution and the amount of his mone;r: so de12osited, the tenan
12 shall receive and collect at least 75 percent of the interest
13 payable on such accountST in lieu of the Ea�ent of 5 Eercent
14 interest b;r: the landlord.

The landlord shall, within thirt;r:

15 da;r:s of receiEt of advance rent or a securit;r: deEosit, notifz
16 the tenant in writin9: of the manner in which the landlord is
17 holdin9: the advance rent or securit;r: deEosit, the rate of
18 interest, if an;r:, which the tenant is to receive and the time
19 of interest 12a�ents to the tenant.

The landlord shall 12a;r: or

20 credit the interest to the tenant at least once annuall;r:.
21

�et--Per-the-pttrpeses-0£-th±s-seetion-lltenant ll -sha±i

22 ine¼ttde-a-mobi¼e-home-owner-or-iessee-and-llhotts±n9-ttnit ll -shaii23

ine±ttde-a-¼ot-or-spaee-±n-a-mobi¼e-home-parkT--�he-min±mttm-se-

24 ettrity-depos±e-sttb;eet-to-the-prov±sions-0£-th±s-seetion-with
25
26

respeet-to-mobiie-home-parks-sha¼l-be-£�£ty-dollarsT
�3t--Any-prov±s±on-o£-a-eontraet-or-agreement-by-whieh

27

a-tenant-pttrports-to-waive-his-r±9hts-ttnder-th±s-seetion-±s-ab-

28

so¼ttte'l:y-vo:idT

29

Ht

(3)

(a)

Upon the vacating of the premises for

30

termination of the lease.!. or-£or-other-reason, the landlord

31

shall have fifteen days to return said security deposit to18
CODING:

Words

1n C1.'CM�k t.l:u·owczl:l 't•/t,'9 Arr dPl"tlOn"' !rom
l<lw; words underl�"'ICCl .:ire <ldd1t.10-s,

existing

1 gclh,'r with inlcTc'st ur 111 11lii<:!1 to <Jive Lile Len,rnl 11rillc,n
2

1,0-·

ticc I.Jy certified mail o[ his intonlion to il-1pusc a claim th2rc,-

3 on al 1:h_£_ tcn2.nt.. 1 r._lzist }-:.no,. 1n r;i.J1li.nq 2.dG1:c!� or-fc.a•f�:ii::-ln:u
4 r±9h•.!•·{.:o-<lf)-Gr,e;

The fl()LJCC:_?h�Jl contain �l :>l.:i.t2r1,�nt in suh-

5

stun Li ·1.ll_':,' tl-:.c foJ lo ·j 1:

6

'l'hi.s is a

7
8

----- ------ - ------------

9

10
11
12
13
14
15

obj,;,ct ion Mll:,+: b-:, s•�rcL to (
--

--

16

lan,,Jvrl·t ' s �C.(,r12,_::;

)•

17
18

19
20
21

25
26
27
28

(c)

If either !'_:!"tv inslitutc� rin uction jn a ccurt

29 of co:-,pctcnt j11,::j.-;dicUo:1 to cidiPcli.c:itc hi..,;__ri.c;ht to thn ,:;r,-

30

31

19
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1 curity deposit, the prevailing party is entitled to receive
2 his court costs plus a reasonable fee for his attorney.
3

iSt

ill

The provisions of this section shall not apply

5 as-an-ad¥anee-payment-o£-rent,-and-snaii-not-appiy-to transient
6 rentals by hotels or motels as defined in chapter 509, nor shall
7 it apply to those instances in which the amount of rent or de8 posit or both is regulated by law or rules or regulations of
9 a public bodyT other than for rent stabilization.

10

i6t--Ne-port±on-o£-tn±s-seet±on-shaii-be-appi±eabie-to

12

i�t

13

fil shall

ill

The provisions of tn±s-seet±on subsection

not apply to any landlord who rents fewer than five

14 individual hetti,±ng dwelling units.
15
16

Section 6.

83.292

Violations may be enjoined.-- The

attorney general and his assistants or the state attorneys and

17 their assistants of the various judicial circuits of the state
18 are vested with the authority and the power to invoke the juris19

diction of courts of equity within their respective judicial

20

circuits to enjoin or obtain other equitable relief against

21

persons violating the provisions of sections 83.49, 83.271,

22

83.281 and 83.291.

23

costs and reasonable attorney fees, to be deposited in or paid

24

from the general revenue fund.

25
26
27

Section 7.

The prevailing party shall receive court

Section 713.67, Florida Statutes, is a-

mended to read:
713.67

Liens for board, lodging, etc., at hotels,

28

etc.-In favor of keepers of hotels, apartment houses, rooming

29

houses, and boarding houses for the board, lodging and occupan-

30

cy of and for moneys advanced to transient guests or tenants,

31

20
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l upon the goods and chattels belonging to such guests or tenants
2 in such hotel, apartment house, rooming house or boarding
3 house, including garage and storeroom.

Upon the non-payment

4 of such sums in accordance with the rules of such hotels, a5 partment houses, rooming houses or boarding houses, the keeper
6 thereof may instantly eject such transient guests or tenants
7 therefrom.
8

Section 8.

Section 713.68, Florida Statutes, is a-

9 mended to read:

10

713.68

Liens for hotels, apartment houses, rooming

11 houses, boarding houses, etc.-In favor of any person conducting
12 or operating any hotel, apartment house, rooming house, boarding
13 house or tenement house where rooms or apartments are let for
14 hire or rental7on a transient basis.

Such lien shall exist on

15 all the property including trunks, baggage, jewelry and wearing
16 apparel, guns and sporting goods, furniture and furnishings and
17 other personal property of any person which property is brought
18 into or placed in any room or apartment of any hotel, apartment
19 house, lodging house, rooming house, boarding house or tenement
20 house when such person shall occupy, on a transient basis, such
21 room or apartment as tenant, lessee, boarder, roomer or guest
22 for the privilege of which occupancy money or anything of value
23 is to be paid to the person conducting or operating such hotel,
24 apartment house, rooming house, lodging house, boarding house or
25 tenement house.

Such lien shall continue and be in full force

26 and effect for the amount payable for such occupancy until the
27 same shall have been fully paid and discharged.
28

Section 9.

Section 509.141(1), Florida Statutes, is

29 amended to read:
30
21

31

COOING:
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l

509.141

Refusal of admission and ejection of undesir-

2 able guests; notice, procedure, etc.3

(1)

The manager, assistant manager, desk clerk or

4 other person in charge or in authority in any hotel, apartment
5 house, tourist camp, motor court, restaurant, rooming house or
6 trailer court shall have the right to remove, cause to be re7 moved, or eject from such hotel or apartment house, tourist
8 camp, motor court, restaurant, rooming house or trailer court
9 in the manner hereinafter provided, any transient guest of said
10 hotel, apartment house, tourist camp, motor court, restaurant,
ll rooming house or trailer court, who while in said hotel, a12 partment house, tourist camp, motor court, restaurant, rooming
13 house or trailer court premises is intoxicated, immoral, pro14 fane, lewd, brawling, or who shall indulge in any language or
15 conduct either such as to disturb the peace and comfort of other
16 guests of such hotel, apartment house, tourist camp, motor
17 court, restaurant, rooming house or trailer court or such as to
18 injure the reputation or dignity or standing of such hotel, a19 partment house, tourist camp, motor court, restaurant, rooming

20 house or trailer court, or who, in the opinion of the manage21 ment, is a person whom it would be detrimental to such hotel,
22 apartment house, tourist camp, motor court, restaurant, rooming
23 house, or trailer court for it any longer to entertain, but the
24 admission to, or the removal from, such accomodations shall not
25 be based upon race, creed, color, or national origin.
26

Section 10.

Section 85.011(5), Florida Statutes, is

27 amended to read:
28

85.011

Enforcement by persons in privity with the

29 owner.-All liens on real or personal property provided for by
30 part I or part II of Chapter 713 are enforceable by persons in
31

22
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1 privity with the owners, except when otherwise provided, as
2 follows:
3

(5)

Summary action.Ca)

4

By a person claiming a lien for labor per-

5 formed, or claiming a landlord's lien under section 713.691,
6 filing in the court having jurisdiction of the amount of the
7 lien claimed, a complaint describing the property on which a
8 lien is claimed and stating the facts which authorize or create
9 the lien.

Such person is entitled to the summary procedure

10 under section 51,011.
ll

If the issues are found for plaintiff, judg-

(bl

12 ment shall be entered for the amount found to be due him with
13 fifteen percent attorney's fee and costs.

The judgment is a

14 prior lien on the property described in the petition over all
15 other liens accruing or that may be filed subsequent to the day
16 the lien for such labor performed or unpaid rent accrued but if
17 such issues are found for defendant, judgment shall be entered
18 dismissing the action.
19

Section 85.051, Florida Statutes, is a-

Section 11,

20 mended to read:
21

85.051

Time of bringing action.-When there has been

22 no record of a notice of lien, action to enforce a lien (if it
23 exists without such record) must be brought within twelve months
24 from the accrual of the unpaid rent, the performance of the work
25 or the furnishing of the materials, and if there has been such
26 record, the action must be brought within twelve months from the
27 time of such record.
28

Section 12.

Section 92.40, Florida Statutes, is

29 created to read:
30

92.40

Reports of building, housing or health code

31 violations; admissibility.-A copy of a report, notice or cita23
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1 tion of a violation of any building, housing or health code by
2

governmental agency charged with the enforcement of such

3 codes, certified by the agency, if otherwise material shall be
4 admissible as evidence.
5

Section 13.

Sections 83.255, 83.271, 83.281, and

6 83.291, Florida Statutes, are renumbered Sections 83.68, 83.69 ,
7 83.70 and 83.71, respectively.
8

Section 14.

Sections 82.02, 82.04 and 82.081(2),

9 Florida Statutes, are hereby repealed with regard to
10 residential tenancies, and section

821.31, Florida Statutes,

11 is repealed.
12

Section 15.

The division of hotels .,_1d restaurants

13 of the department of business regulations shall notify its
14 licensees who are covered by this part of the requirements of
15 this part.
16

Section 16.

This act shall take effect on July l,

17 1973, except that sections 83.51, and 83.56(1) and 83.60 to the
18 extent that they are dependent on section 83.51, as enacted in
19 section 2 of this act, shall take effect on January 1, 1974.
20 It applies to rental agreements entered into, extended or re21 newed after that date.
22
23
24
25
26
27
28
29

30
31
24
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THE FLORIDA RESIDENTIAL LANDLORD
AND TENANT ACT
ROBERT

F. WILLIAMS* and PHILIP B. PHILLIPS, JR. 0
I. INTRODUCTION

The Florida Residential Landlord and Tenant Act (FRLTA)1 is
the culmination of several years of effort to accomplish revision of
Florida's landlord-tenant law. It is part of a growing nationwide trend,
both judicial2 and legislative,3 toward reforming outdated principles
governing the landlord-tenant relationship.
Under the joint sponsorship of the American Bar Foundation and
the Legal Services Program of the Office of Economic Opportunity, the
Model Residential Landlord-Tenant Code was drafted in 1969.4 The
main purpose of this recommendation was to stimulate discussion of
the reform of landlord-tenant law through the comprehensive revision,
• Member, Florida Bar. Reporter for the Florida Law Revision Council's landlord
tenant project, 1972-73. B.A., Florida State University, 1967; J.D., University of Florida,
1969; LL.M., Xew York University, 1971.
•• B.S., Florida State University, 1967; M.B.A., University of Miami, 1971.
I. Fla. Laws 1973, ch. 73-330. For a cursory outline of the major provisions of the
Florida Residential Landlord-Tenant Act (hereinafter referred to as FRLTA), see Wil
liams, Governor Sig;ns Landlord-Tenant Act, 47 FLA. B.J. 462 (1973).
2. E.g., Javins v. First Nat'l Realty Corp., 428 F.2d 1071 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970); Buckner v. Azulai, 59 Cal. Rptr. 806 (Super. Ct. 1967); Lemle v.
Breeden, 462 P.2d 470 (Hawaii 1969); Lund v. MacArthur, 462 P.2d 482 (Hawaii 1969);
Mease v. Fox, 200 N.W.2d 791 (Iowa 1972); Kline v. Burns, 276 A.2d 248 (N.H. 1971);
Reste Realty Corp. v. Cooper, 251 A.2d 268 (N.J. 1969); Pines v. Perssion, 111 N.W.2d
409 (Wis. 1961).
3. E.g., ARiz. REv. STAT. tit. 33, ch. 3 (1973); HAWAII REV. STAT. ch. 521 (Supp. 1972); see
Blumberg, Analysis of Recently Enacted Ariwna and Washington State Landlord-Tenant
Bills, 7 CLEARINGHOUSE REVIEW 134 (1973); Blumberg, The Ohio Struggle with the Uni
form Residential Landlord and Tenant Act, 7 CLEARil\GHOl'SE Rr:YIEW 265 (1973). For a
complete list of state statutes, see REsTATEMENT (SECOl\D) OF PROPERTY, Statutory Note § 5
(Discussion Draft 1973). For an overall view of the entire area, both legislative and ju
dicial, see Developments in Contemporary Landlord-Tenant Law: An A11notated Bibli
ography, 26 VAND. L. REV. 689 (19i3).
4. MODEL REslDENTIAL LANDLORD-TENANT CODE (Tent. Draft 1969) [hereinafter re
ferred to as MODEL CODE]; Gibbons, Residential Landlord-Te11a11t Law: A Survey of Mod
ern Prnblems with Reference to the Proposed Model Code, 21 HASTINGS L.J. 369 (1970);
Levi, New Landlord-Tenant Legal Relations-The Model Landlord-Tenant Code, 3 UR
BAN LAWYER 592 (1971); Note, The Model Residential Landlord-Tenant Code, 26 RUT
GERS L. REV. 647 (1973); Comment, Model Residential Landlord-Tenant Code-Proposed
Procedural Reforms, 25 U. "MIAMI L. REV. 317 (1971).
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or code, approach. 5 In 1972 the National Conference of Commissioners
on Uniform State Laws promulgated its Uniform Residential Landlord
and Tenant Act (URLTA).6 It was the subject of several years work by
the Conference, and some of the persons responsible for the Amer
ican Bar Foundation Model Code participated in its preparation.
In April 1972 the Florida Law Revision Council1 commenced its
landlord-tenant project. The Council began with one of the prelimi
nary drafts of the URLTA and during the ensuing eleven months con
sidered seven working drafts before completing in March 1973 its rec
ommended Florida Residential Landlord and Tenant Act.8 The sub
stantive portions of the FRLTA, most of which are codified as Part II
of chapter 83, Florida statutes, are patterned after the URLTA.0
The Law Revision Council concluded that there were essentially
three defects in Florida's landlord-tenant law.1° First, there was no codi
fication of the substantive legal principles governing the landlord-ten
ant relationship.11 Secondly, Florida law did not differentiate between
commercial leases and residential leases. Finally, the Council "found
it evident that Florida landlord-tenant law, both substantive and pro
cedural, was weighted on the side of the landlord without correspond
ing protection for the tenant." 12
Many of the defects the Council perceived existed because the same
laws controlled both commercial and residential leases. The failure to
differentiate between commercial and residential leases is part of the
rationale of such recent Florida decisions as those upholding exculpa5. See MODEL CODE 1.
6. Subcommittee of the Committee on Leases of the Model Landlord-Tenant Act,
Proposed Uniform Residential Landlord and Tenant Act, 8 REAL PROPERTY, PROBATE &:
TRusr J. 104 (1973) (copy of the Uniform Act. [hereinafter referred to as URLTA] is re
printed as an appendix to this article); Note, The Uniform Residential Landlord and Ten
ant Act: Reconciling Landlord-Tenant Law with Modem Realities, 6 11'1>. L. REV. 741
(1973).
7. FLA. STAT.§§ 13.90-.996 (1971). The Law Revision Council is composed of two sen
ators appointed by the President of the Senate, two representatives appointed by the
Speaker of the House, and eight lawyers or law professors appointed by the Governor. The
landlord-tenant project was one of many carried out by the Council.
8. FLORIDA LAW REVISION COUNCIL, REPORT AND RECOMMENDATION ON FLORIDA LAND
LORD-TENANT LAW (March 1973) [hereinafter referred to as COUNCIL REPORT]. This pub
lication contains the FRLTA as it was proposed by the Council, not as it was signed into
law.
9. The main differences lie in the early sections of the URLTA, dealing with the
purpose of the Act, legislative intent and service of process, which are excluded from the
FRLTA, and the remedies portions, which are greatly simplified in the FRLTA. The
FRLTA also makes a substantial departure in wording.
10. COUNCIL REPORT 2.
11. The statutory law on the subject was essentially procedural. See FLA. STAT. ch.
83 (1971).
12. COUNCIL REPORT 3.
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tory clauses in residential leases13 and waivers of statutory notice before
eviction.u A clear understanding of the unequal bargaining position of
the parties15 and a conviction that the law should develop different
rules to govern such unequal relationships might have led to different
results in these cases. 16 There is an unmistakable trend in the law to
ward treating consumer transactions by rules different from those gov
erning commercial transactions,17 and it was this underlying concept
that militated in favor of a landlord-tenant act solely for residential
tenancies.
The Law Revision Council's completed recommendation was in
troduced in the Senate as S. 255. 18 A key decision was made to refer
the bill to a newly created standing committee, the Senate Consumer
Affairs Committee. 19 From there, the bill was reported favorably to
the Senate as a committee substitute20 and was placed on the Senate
calendar.
Strong opposition lobbying by the Florida Association of Housing
and Redevelopment Officials subjected the bill to an attempt to re
move it from the Senate calendar and refer it to the Senate Commerce
Committee21 where its future would have been uncertain. Sponsors
overcame this challenge, however, and kept the bill on the calendar.
In the House of Representatives, the Law Revision Council recom
mendation was submitted to the Judiciary Committee as a proposed
13. See Middleton v. Lomaskin, 266 So. 2d 678 (Fla. 3d Dist. Ct. App. 1972). Judge
Pearson's dissent recognized the unequal bargaining position between landlord and ten
ant. See Mueller, Residential Tenants and Their Leases: An Empirical Study, 69 MICH.
L. REV. 247, 270-74 (1970).
14. See Moskos v. Hand, 247 So. 2d 795 (Fla. 4th Dist. Ct. App. 1971).
15. See generally Mueller, Residential Tenants and Their Leases: An Empirical Study,
69 MICH. L. REv. 247 (1970); Note, The Form 50 Lease: Judicial Treatment of An Ad·
hesion Contract, 111 U. PA. L. REv. 1197 (1963).
16. See, e.g., Mccutcheon v. United Homes Corp., 486 P.2d 1093 (Wash. 1971) (hold
ing an exculpatory clause in a lease to be void as against public policy).
17. Compare D.H. Overmyer Co. v. Frick Co., 405 U.S. 174 (1972) (upholding con
fession of judgment clause against a corporation), with Fuentes v. Shevin, 407 U.S. 67
(1972) (striking down the Florida and Pennsylvania prejudgment replevin laws). Compare
Kuzmiak v. Brookchester, Inc., 111 A.2d 425 (N.J. Super. Ct. 1955) (invalidating exculpa
tory clause in residential lease), with l\Iidland Carpet Corp. v. Franklin Assoc. Prop., 216
.-\..2d 231 (N.J. Super. Ct. 1966) (upholding exculpatory clause in commercial lease). See
also W.C. James, Inc. v. Phillips Petroleum Co., 347 F. Supp. 381 (D. Colo. 1972).
18. FLA. S. JOUR. 48 (1973).
19. Id. Other committees that arguably could have had jurisdiction o,·er the bill
were the Senate Judiciary Committee and the Senate Commerce Committee. The mem
bership of these two committees indicated that the landlord-tenant bill would not be
favorably received.
20. FLA. S. JoUR. 232 (1973). A committee substitute is created when the committee
reports out an entirely new bill instead of the old one with numerous amendments.
21. Id. at 233. Conventional practice is that a bill receives an assignment to only one
substantive committee.
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committee bill. This meant that the bill would be subject to committee
scrutiny and amendments before being formally introduced in the
House. After considerable work, both in the Law Revision Subcom
mittee and in the full Judiciary Committee,22 the bill was introduced
as H.R. 1423. 28 This bill would become the vehicle by which the
FRLTA would be passed by both houses.
Several days after its formal introduction, H.R. 1423 was brought
up on the floor of the House for debate,24 and, after floor action that
spanned parts of two days,2" the bill was passed as amended.26 At this
point, the sponsors made a decision to abandon S. 255, which was on the
Senate calendar and could have been taken up by the Senate. It was
decided that H.R. 1423 (now in substantially different form from S.
255) should be sent to the Senate after House passage, considered by
the Senate Consumer Affairs Committee (which had already passed
on S. 255) and then placed on the Senate calendar.
This strategy avoided giving the House, which had passed H.R.
1423 by a fairly close margin, a second opportunity to consider the
entire bill as it would have had if the Senate bill had passed the Senate
and been sent to the House. Under the procedure adopted (the key to
which was the abandonment of S. 255), the House would only have
the opportunity to revisit the landlord-tenant bill later in the session
to accept or reject any amendments that the Senate placed on the
House product, H.R. 1423. The strategy, although ultimately success
ful, caused delays and resulted in H.R. 1423 being taken up on the
Senate floor the day before the end of the regular session2 ' and the
Senate amendments being approved by the House on the last day of
the session.28
After passage of H.R. 1423 by the House, it was sent to the Senate
and referred to the Senate Consumer Affairs Committee.29 It was
reported favorably and placed on the Senate calendar.30 Some
three weeks later, in the face of a possibility that the bill would die on
22. Approximately fourteen hours of hea:rings and working sessions by the four per
son subcommittee and approidmately two hours of full committee time were devoted to
the bill.
23. FLA. H.R. }OUR. 298 (1973).
24. Id. at 375.
25. Id. at 375-77, 381-83.
26. Id. at 383.
27. FLA. S. }OUR. 721 (1973).
28. FLA. H.R. JoUR. 1093-98 (1973).
29. FLA. S. JoUR. 323 (1973). Although one might assume this was an automatic deci•
sion because the Senate bill had been referred to Consumer Affairs, it was not. Theoreti•
cally, the House bill could have been referred to a different committee. See note 19 supra.
30. FLA. S. }OUR. 372 (1973).

,
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the calendar as the session ended, H.R. 1423 was taken up by the Sen
ate and passed easily31 because of compromise amendments that had
been worked out between sponsors and opponents. 32 The House con
curred in the Senate amendments,33 and the bill was sent to the Gover
nor, who signed it on June 25, 1973.
II.

SCOPE AND APPLICATION

The FRLTA is not intended to apply to other than residential ten
ancies. It places previously existing landlord-tenant statutes in Part I,
chapter 83, Florida statutes.34 Section 83.001 is added, which reads:
"This part [Part I] applies to nonresidential tenancies, and all tenan
cies not governed by Part II of this chapter." 35
The FRLTA apparently presumes that residential landlords
have bargaining strength superior to their prospective tenants.36 The
reason for not extending coverage to nonresidential tenants is osten
sibly that they, unlike the residential tenant, are able to negotiate for
themselves less burdensome leases. This assumption is defensible only
when the nonresidential landlord and prospective tenant are not dras
tically unequal in bargaining strength. Thus those tenants who are non
residential and whose bargaining strength is less than their landlords'
need protection but do not get it. Of course, the FRLTA is designed
specially to apply to residences, but there is no reason why the non-

31. Id. at 727.
32. The two most important compromises were to delete the prohibition of retaliatory
conduct by the landlord (see discussion at pp. 577-79 infra) and to include a requirement
that the tenant pay accrued rent into court whenever he raises any defenses to an evic
tion based upon nonpayment of rent. (See discussion at pp. 585-89 infra).
33. FLA. H.R. JotJR. 1098 (1973). The wisdom of the sponsors' strategy not to allow
the House another vote on the full bill is illustrated by the wide margin by which the
House accepted the Senate amendments, compared with the narrow margin by which the
bill itself passed the House initially.
34. Fla. Laws 1973, ch. 73-330, § 2.
35. Fla. Laws 1973, ch. 73-330, § I. The statutes are numbered such that Part I con•
tains FLA. STAT, §§ 83.001-.251 (1971). Part II is contained in Fla. Laws 1973, ch.
73-330, § 2 (§§ 83.40-.63). The following statutes have been renumbered as §§ 83.68, 83.69,
83.70 and 83.71, respectively: § 83.255 (proration of mobile home tenants' fees); § 83.271
(restrictions on mobile home evictions); § 83.281 (regulation of mobile home park
owners); § 83.291 (restriction on disposition of mobile homes).
36. This presumption is characteristic of much of the contemporary literature and
case law on landlord-tenant relations. Its concern is the indigent tenant, the slum where
he resides and the nefarious slumlord. 'While all this attention is not undeserved, it
should occasionally be recalled that indigents comprise but a small portion of all tenants.
The plight of the more comfortably situated tenant remains mostly undiscovered, so it
is difficult to tell whether the FRLTA is his salvation too.
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residential provisions should not be revised to offer at least some of
the protections afforded in the residential part.8;
The FRLTA creates Part II of chapter 83, entitled "Landlord and
Tenant: Residential." It applies to "rental of a dwelling unit and a
mobile home lot." 38 "Dwelling unit" is defined, in part, as "[a] struc
ture or part of a structure that is rented for use as a home, residence,
or sleeping place by one person or by two or more persons who main
tain a common household ...." 30 This inclusive language permits
Part II to extend not only to multi-unit and to single-unit dwellings,4°
but to hotels and motels and individual rooms in hotels and motels.
Of course, there must be a landlord-tenant and not merely an inn
keeper-guest relationship.It is the relationship of the parties rather
than the nature of the structure involved that determines the applica
bility of the FRLTA.
Residential landlord-tenant relationships are governed by the
FRLTA, but it does not apply when residence is "incidental " to the
provision of services.41 For example, residency in a bona fide nursing
home is incidental to the provision of nursing or geriatric care.42 These
and similar arrangements are usually contractual between the parties
and subject to other forms of state regulation.The question raised by
this exclusion is the degree of service that must be provided to make
residency incidental.A rule of reason should be developed to exclude
only those arrangements in which provision of the service is the pri
mary reason the person resides in the particular place.
The FRLTA also excludes "[o]ccupancy under a contract of sale
of a dwelling unit or the property of which it is a part ....43
" While
37. For example, the landlord's and tenant's obligation to maintain the premises

(§§ 83.51, 83.52, respectively), remedies to enforce the obligation (§§ 83.55-.56), and pro
hibition against exculpatory clauses (§ 83.47 (1) (b)), could be extended to nonresidential

tenancies, at least in modified form.
38. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.41).
39. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.43(2)).
40. Not all of Part II applies to single-unit dwellings. The landlord's obligation to
maintain the premises is not waivable or alterable, except that it may be "altered or
modified in writing with respect to a single family home or duplex." Fla. Laws 1973,
ch. 73-330, § 2 (§ 83.51(1)(c)). Also, the landlord's maintenance obligations under §
83.51(2) do not apply to single-family homes or duplexes.
41. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.42), provides:
This part does not apply to the following: (1) Residency or detention in a facility,
whether public or private, where residence or detention is incidental to the provi
sions [sic] of medical, geriatric, educational, counseling, religious or similar services.
42. In its comment on this exclusion, the Law Revision Council stated: "It is not
intended to apply where residence is incidental to another primary purpose such as resi
dence in a prison, hospital, nursing home, or a dormitory owned and operated by a col
lege or school." COUNCIL REPORT 10-11.
43. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.42 (2)).
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this language is probably sufficiently broad to encompass occupancy
by a condominium owner, the legislature nevertheless expressly ex
cluded such occupancy.44 Neither exclusion will apply when a condo
minium owner leases the unit. Occupancy by the holder of a proprie
tary lease in a cooperative apartment is also excluded.45
The most ambiguous exclusion is that of "[t]ransient occupancy in
a hotel, condominium, motel, rooming house, or similar public lodg
ing."48 "Transient occupancy" is defined as "occupancy where it is the
intention of the parties that the occupancy will be temporary."47
Though this definition is circular, it, together with the transiency ex
clusion, requires an affirmative showing of intent by the party seeking
to establish transiency and thus to avoid the FRLTA. A tenancy of
indefinite duration, in which the parties did not contemplate a termi
nation date, would not be "transient."
The transient occupancy exclusion is concerned not with the com
mercial significance of a structure but rather with the intention of the
occupant. The distinction is significant. Hotels, motels, rooming houses
and "similar public lodging" whose primary business is to provide
accommodations for transients will nevertheless be subject to the
FRLTA for those occupants who are not transient. The definition of
"dwelling unit" includes "part of a structure ... rented ... as a
. . . home, residence, or sleeping place."48 Thus, the FRLTA will
apply only to rooms occupied by nontransients. Since the intent is to
protect rented residences, it is appropriate that protection extend with
out regard to the type of structure within which the residence is lo
cated.

III. THE

LEASE

A. Contract or Conveyance?

The common law considered a lease an instrument of conveyance49
and not a contract. The landlord-tenant relationship, however, is gov44. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.42 (5)). The purchaser of a new condominium
unit receives protection in the form of an implied warranty of fitness and merchantabil
ity running from the builder-seller, Gable v. Silver, 258 So. 2d 11 (Fla. 4th Dist. Ct. App.),
petition for cert. discharged, 264 So.2d 418 (Fla. 1972), as well as the protection of the
condominium statutes, FLA. STAT. ch. 711 (1971), as amended, (Supp. 1972).
45. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.42 (4)); see 3 FLORIDA REAL PROPERTY PRAC·
TICE § 37.25 (1966); Note, Legal Characterization of the Individual Interest in a Coopera
tive Apartment: Realty or Personalty?, 73 CoLUM. L. REV. 250 (1973).
46. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.42 (3)).
47. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.43 (10)).
48. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.43 (2) (a)).
49. 2 W. BLACKSTONE, COMMENTARIES 317 (5th ed. 1773); I H. TIFFANY, REAL PROP·
ERTY § 74 (3d ed. 1939).
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erned by many common law and statutory concepts that are superim
posed on the provisions of the lease/ contract between the parties.This
results in the courts not actually treating a lease as a contract, though
they are often willing to use the terms interchangeably.5° For example,
the Florida Supreme Court, in a case that did not concern a landlord
tenant relationship, stated: 51 "The general right to contract is subject
to the limitation that the agreement must not violate the . . . state
statutes or ordinances of a city or town.... " Under this doctrine, a
landlord who rents a dwelling unit with existing housing code viola
tions would be entering an illegal contract/lease.The requirements
of the housing codes do not apply while the unit is vacant,52 so it is the
occupancy contemplated by the contract/lease that triggers the viola
tions. Thus, there is a contract for an illegal purpose, which under
contract law would be invalid and unenforceable.53 Failure of consid
eration is a similar contract law argument that can be applied to land
lord-tenant cases in which the premises are substandard.54 Neither de
fense, however, has been allowed by the Florida courts in landlord
tenant cases. 55
The FRLTA does not use either the term "lease" or "contract." It
uses the term "rental agreement," defined as follows: 56 "any agreement,
·written, or oral if for less than the duration of one year, providing for
use and occupancy of premises." The provision limiting oral rental
agreements to less than one year was to avoid the possible interpreta-

50. E.g., Meiselman v. Seminole Drug Corp., 260 So. 2d 226, 227 (Fla. 1st Dist. Ct.
App.), cert. denied, 265 So. 2d 51 (Fla. 1972) ("the lease never came into being as a bind
ing contract between the parties"); National Hotel, Inc. v. Koretzky, 96 So. 2d 774, 776
(Fla. 1957) ("a lease agreement, like any other contract, must be construed to give effect
to the intention of the parties'}
51. Wechsler v. Novak, 26 So. 2d 884, 887 (Fla. 1946) (contract to illegally influence
public officials). See also H.B. Holding Co. v. Girtman. 96 So. .2d 781, 783 (Fla. 1957).
52. See, e.g., MIAMI, FLA., CoDE § 17-25 (1966).
53. See Shephard v. Lerner, 6 Cal. Rptr. 433 (1960); Brown v. Southall Realty Co.,
237 A.2d 834 (D.C. Ct. App. 1968); Della Corp. v. Diamond, 210 A.2d 847 (Del. 1965).
See generally 2 NATIONAL HOUSING &: DEVELOPMENT LAW PROJECT, HANDBOOK ON HOUSING
LAW 11-13 to 11-16 (1970) [hereinafter referred to as HANDBOOK ON Hous1NG]. A corollary
argument is that the landlord performed illegally when there is no evidence of violations
at the inception of the lease. See Saunders v. First Nat'l Realty Corp., 245 A.2d 836 (D.C.
Ct. App. 1968), rev'd, 428 F.2d 1071 (D.C. Cir.), cert. denied, 400 U.S. 925 (1970).
54. 2 HANDBOOK ON HOUSING 11-20 to 11-32.
55. See, e.g., Brownlee v. Sussman, 238 So. 2d 317, 319 (Fla. 3d Dist. Ct. App. 1970)
(court upheld lower court's order striking defense of illegal contract and failure of con
sideration in a suit for possession based on nonpayment of rent).
56. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.43 (7)); see URLTA § 1.301 (11); MODEL CODE
§ 1-207. The parol evidence rule should still apply. See Parkleigh House, Inc. v. Wahl,
97 So. 2d 714 (Fla. 3d Dist. Ct. App. 1957).
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tion of repeal by implication of the Statute of Frauds provisions relat
ing to leases.111
It is anticipated that the FRLTA will resolve most of the problems
caused by the differentiation between leases and contracts, not because
of the new term "rental agreement," but because the substantive pro
visions adequately express respective duties and remedies. These pro
visions will make it unnecessary to continue the argument of whether
a lease is a contract or a conveyance.
One interesting question remaining is the effect to be given "rules
and regulations" of the landlord that are included by reft;rence in the
lease. The URLTA contains specific provisions governing landlords'
rules and regulations/8 which the Law Revision Council decided to
exclude from its final recommendation. It was thought that rules and
regulations could be included under the broad definition of "rental
agreement" or that they could be included within the provisions of the
rental agreement.59
B. Tenant's Avoidance of Unfair Rental Agreement Provisions

The FRLTA imposes an obligation of good faith on the perform
ance or enforcement of the provisions in a rental agreement or of any
duty required by Part II of chapter 83, Florida statutes.60 "Good faith"
is defined as "honesty in fact in the conduct or transaction con
cerned,"61 the obligation of good faith and its definition being pat
terned after the provisions of the Unifonn Commercial Code (UCC). 62
It is somewhat unclear how the obligation of good faith fits into the
procedural scheme of landlord-tenant law. A violation of the provision
could give rise to a cause of action for damages or for equitable relief,
though it is difficult to predict whether good faith could be raised by
a tenant as a defense to an action for possession. Presumably it could.
The one obvious advantage of the good faith requirement is that it
applies to acts of the parties whenever they occur and is not limited
57. FLA. STAT. §§ 689.01, 725.01 (1971).
58. URLTA § 8.102.
59. For a discussion of the general question of landlords' rules and regulations, see
Gibbons, Residential Landlord-Tenant Law: A Survey of Modern Problems with Referenu
to the Proposed Model Code, 21 HASTINGS L. REV. 369, 892-93 (1970).
60. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.44).
61. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.43 (8)).
62. The substantive provision appears in FLA. STAT. § 671.203 (19) (1971), and the
definition is in FLA. STAT, § 671.201(19) (1971). See also Murray, The Consumer and the
Code: A Cross-Sectional View, 23 U. MIAMI L. REV. 11, 13-16 (1968); Summers, "Good
Faith" in General Contract Law and the Sales Provisions of the Uniform Commercial
Code, 54 VA. L. REV. 195 (1968); UNIFORM Co11-1MERCIAL ConE § 1-203 (1962).
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to circumstances at the time the rental agreement is entered into as is
the unconscionability provision.
A much stronger mechanism than the good faith Tequirement for
avoiding the consequences of burdensome provisions in the rental
agreement is the FRLTA's section on unconscionability.68 Once again,
the section is patterned closely after the UCC provision.64 Neither the
UCC nor the FRLTA has a definition of the term "unconscion
able."65
The FRLTA provision, like the UCC, requires a finding of un
conscionability "as a matter of law," which must exist at the time the
rental agreement was made. A detailed discussion of the doctrine of
unconscionability is beyond the scope of this article, but its inclusion
in the FRLTA is likely to have a significant impact on the decision of
future landlord-tenant cases. For example, even though the FRLTA
contains no specific limit on the amount of rent or security deposit a
landlord may require, could a court reduce the amount on the ground
that it was unconscionable and enforce the reduction through its
equitable powers?66 Decisions under the UCC section will probably
have an important influence on the interpretation of the FRLTA
section. 6 7
There were two types of lease clauses that the Law Revision Coun
cil decided were so unfair and against public policy that they should he
63.

Fla. Laws 1973, ch. 73-330, § 2 (§ 83.45), provides:
(I) If the court as a matter of law finds a rental agreement or any provmon
of a rental agreement to have been unconscionable at the time it was made, the
court may refuse to enforce the rental agreement, or it may enforce the remainder
of the rental agreement without the unconscionable provision, or it may so limit
the application of any unconscionable provision as to avoid any unconscionable
result.
(2) When it is claimed or appears to the court that the rental agreement or
any provision thereof may be unconscionable the parties shall be afforded a rea
sonable opportunity to present evidence as to meaning, the relationship of the
parties, purpose and effect to aid the court in making the determination.
64. FLA. STAT. ANN. § 672.302, Comment (1971).
65. This was the key criticism in Leff, Unconscionability and the Code-The Emper
or's New Clause, 115 U. PA. L. REV. 485 (1967); see Spanogle, Analyxing Unconscionability
Problems, 117 U. PA. L. REV. 931 (1969).
66. Price alone, without other factors such as fraud or deception, is an emerging
concept as a ground for a finding of unconscionability. See Jones v. Star Credit Corp., 298
N.Y.S.2d 264 (Sup. Ct. 1969); Zuckman, Walker-Thomas Strikes ]3ack: Comment ot1 the
Pleading and Proof of Price Unconscionability, 30 FED. B.J. 308 (1971).
67. See I UNIFORM LAWS ANNOTATED, UNIFORM COMMERCIAL CODE § 2-302 (1962); Dav
enport, Unconscionability and the Uniform Commercial Code, 22 U. MIAMI L. REV. 121
(1967). For a discussion of the doctrine of unconscionability as it relates to landlord
tenant law, see Tawn Seabrook v. Commuter Housing Co., 2 CCH POVERTY LAW REr.
1f 17,144 (N.Y. Cir. Ct. 1972); �ESTATEMENT (SECOND) OF PROPERTY § 5.5, comment f
(Discussion Draft 19711).
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specifically prohibited. The�e were exculpatory clauses and waivers of
statutory procedures and protections. 68 These clauses could have been
left for challenge under the unconscionability section, but this was con
sidered not sufficiently certain. An exculpatory clause is a provision in
which the tenant agrees to waive a cause of action against the landlord,
usually for negligence, that would otherwise arise. These provisions
are sometimes held invalid as against public policy,69 but a Florida
court recently upheld an exculpatory clause in a residential lease. 70
The FRLTA provision has the effect of overruling this case. In another
recent case,71 a Florida court upheld a lease clause in which the tenant
waived his statutory right72 to receive notice of nonpayment of rent be
fore eviction. The FRLTA renders void and unenforceable those lease
provisions that waive "rights, remedies and requirements" of the Act
including those that waive notice requirements. This reflects the view
that landlords often are in a superior bargaining position and are able
to impose onerous terms on the tenant. The terms are especially oner
ous when they exculpate a landlord from his negligence or deprive a
tenant of notice or other procedural protections. 73
Obligations under the FRLTA cannot be waived except when there
is express statutory authorization to do so. The URLTA contains a
penalty provision, which applies even in the absence of actual dam
ages, for the deliberate inclusion of prohibited provisions in rental
agreements.74 The Florida Law Revision Council rejected this approach
because of its general philosophical opposition to civil penalties. Con
sequently, the FRLTA authorizes only the recovery of actual dam
ages resulting from the inclusion of prohibited provisions in rental
agreements. 75
If a rental agreement contains a commonly used provision allow
ing the landlord to recover attorney's fees if he is required to take
action against a tenant, the FRLTA provides that the tenant may be
68. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.47); see URLTA § 1.403; l\foDEL CODE § 2-406.
69. Cf. W. PROSSER, LAW OF TORTS § 68 (4th ed. 1971).
70. Middleton v. Lomaskin, 266 So. 2d 678 (Fla. 3d Dist. Ct. App. 1972); accord,
Crowell v. Housing Authority, 483 S.W.2d 864 (Tex. Civ. App. 1972), rev'd, 495 S.W.2d
887 (Tex. 1973); 4 ST. MARY'S L.J. 432 (1972). Co11tra, N.Y. GEN. OBLIG. LAW § 5-321
(McKinney 1964); McCutcheon v. United Homes Corp., 486 P.2d 1093 (Wash. 1971); 7
WILLAMETTE L.J. 516 (1971). See generally Alexander, Drafting Exculpatory Clauses in
a Landlord-Tenant Relationship, 21 U. MIAMI L. REV. 676 (1967).
71. Moskos v. Hand, 247 So. 2d 795, 796 (Fla. 4th Dist. Ct. App. 1971).
72. FLA. STAT. § 83.20(2) (1971). This provision is carried over in Fla. Laws 1973, ch.
73-330, § 2 (§ 83.56(3)).
73. Nonwaiver provisions exist elsewhere in Florida law. E.g., FLA. STAT. §§ 83.261 (3),
520.13, 520.40, 520.75 (1971).
74. URLTA § l.403(b).
75. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.47 (2)).
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awarded his attorney's fees if he prevails in an action by or against
the landlord.76 This is based on a similar New York statute,77 which
apparently recognizes that the landlord is generally in a position to
insert such a provision while the tenant is not. The URLTA prohibits
attorney's fee provisions. 78
A rule of landlord-tenant law that distinguishes it from contract law
is the doctrine of independent covenants.rn It provides that the cove
nants to a lease are independent of each other and that a breach by one
party of his covenant or obligation does not excuse the other party
from continued performance of his obligations. Thus, even if the ten
ant were able to extract from the landlord an express covenant to keep
the dwelling unit in repair, a breach by the landlord would not justify
abandonment or nonpayment of rent by the tenant.80 A Florida court
has, however, recently held that the lessor's breach of an express agree
ment to repair a roof prior to the lessee's taking possession prevented
the lease from ever taking effect. The court found that performance
of the repairs was a condition precedent.81
Careful consideration of the doctrine of independent covenants
would lead to the conclusion that, if it operated with regard to both
parties, the tenant's nonpayment of rent would merely give the land
lord a cause of action for the rent as it accrued.82 This inconvenience to
76. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.48). The FRLTA also contains a special
attorney's fee provision for security deposit litigation. Fla. Laws 1973, ch. 73-330, § 5
(§ 83.49 (3) (c)).
77. N.Y. REAL PROP. LAW § 234 (McKinney 1968).
78. URLTA § 1.403 (a) (3).
79. Meredith Mechanic Ass'n v. American Twist-Drill Co., 39 A. 330, 331 (N.H. 1893);
2 R. BOYER, FLORIDA REAL ESTATE TRANSACTIONS § 35.10, at 1271 nn.6 & 7 (1972) [here
inafter referred to as BOYER]. The United States Supreme Court upheld the effects of the
doctrine of independent covenants in Lindsey v. Normet, 405 U.S. 56 (1972). See Clough,

The Case Against the Doctrine of Independent Covenants: Reform of Oregon's FED Pro
cedure, 52 ORE, L. REV. 39 (1972); 41 U. CINN. L. REV. 7'17 (1972).

80. 2 BOYER § 35.10, at 1271 n.6. This is, however, somewhat inconsistent with the
remedy authorized by Florida courts of repair by the tenant and deduction of the costs
of such repair from the tenant's rent. Cf. Rosen v. Needelman, 83 So. 2d 113, 114 (Fla.
1955); Masser v. London Operating Co., 145 So. 79, 84 (Fla. 1932). This remedy was not in
:cluded in the FRLTA for the reason that it could be subjected to extensive abuse by ten
ants and that effecti e controls could not be drawn. Tenants who now have the benefit of
the protections of § 83.51, however, requiring the landlord to maintain the premises,
could well argue that they have the right to repair and deduct under the old rules re
garding express covenants. This would be based on the cases holding that statutes relating
to landlord-tenant relationships are read into, and considered part of, all leases. Baker
v. Clifford-Mathew Inv. Co., 128 So. 827, 830 (Fla. 1930).
81. Meiselman v. Seminole Drug Corp., 260 So. 2d 226 (Fla. 1st Dist. Ct. App.), cert.
denied, 265 So. 2d 51 (Fla. 1972).
82. Quinn & Phillips, The Law of Landlord-Tenant: A Critical Evaluation of the
Past with Guidelines for the Future, 38 FORDHAM L. REV. 225, 228 n.4 (1969) [herein-
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landlord interests was quickly overcome by the inclusion of specific
lease provisions authorizing termination of the lease for nonpayment
of rent83 and by the passage of statutes authorizing the landlord to
regain possession through a summary procedure upon nonpayment.84
These statutes abrogated the common law doctrine of independent
covenants. Thus the adverse effects of the doctrine have not generally
been visited upon landlords.
The situation was somewhat different with regard to the landlord's
covenant of quiet enjoyment, which was implied, absent express agree
ment to the contrary, in all leases. 811 A serious breach of the covenant
of quiet enjoyment was termed a "constructive eviction," which per
mitted the tenant to cease paying rent and recover damages86 provided
he abandoned the premises.87 The doctrine of independent covenants
did not vitiate the tenant's rights with regard to constructive eviction,
because the landlord's action was treated as if it were an actual eviction
in which the landlord renounced the lease. Without possession, there
was a total failure of consideration.88
The FRLTA greatly expands the tenant's remedies beyond those
given him under the constructive eviction doctrine. Termination of
the rental agreement for the landlord's breach89 and limited rent withafter referred to as Quinn & Phillips]; see Ardell v. Milner, 166 So. 2d 714, 716 (Fla. 3d
Dist. Ct. App. 1964).
83. For such a provision, see 2 BOYER § 35.08, at 1237. Acceleration clauses in leases
have been upheld in Florida, but the landlord must deduct the income he derives from
re-letting the premises. Jimmy Hall's Morningside, Inc. v. Blackburn & Peck Enterprises,
Inc., 235 So. 2d 344 (Fla. 2d Dist. Ct. App. 1970).
84. FLA. STAT. § § 83.05, 83.20 (2) (1971).
85. "[T]he lessee shall have the quiet and peaceable possession and enjoyment of the
leased premises during the continuance of the lease." 2 BOYER § 35.09[2], at 1258. See also
McClosky v. Martin, 56 So. 2d 916, 918 (Fla. 1951); Hankins v. Smith, 138 So. 494, 496
(Fla. 1931).
86. 2 BOYER § 35.09[2], at 1259 n.16; see Hankins v. Smith, 138 So. 494, 495 (Fla.
1931) ("A 'constructive eviction' is an act which, although not amounting to an actual
eviction, is done with the express or implied intention, and has the effect, of essentially
interfering with the tenant's beneficial enjoyment of the leased premises."); Commentary,
Landlord's Lament: New Tenant Remedies in Florida, 24 U. FLA. L. REV. 769, 773 n.38
(1972). See also Berwick Corp. v. Kleinginna Inv. Corp., 143 So. 2d 684 (Fla. 3d Dist.
Ct. App. 1962).
87. See, e.g., Richards v. Dodge, 150 So. 2d 477, 481 (Fla. 2d Dist. Ct. App. 1963).
But see Carner v. Shapiro, 106 So. 2d 87, 89 (Fla. 2d Dist. Ct. App. 1958).
88. Quinn & Phillips 229 n.6.
89. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.56 (1)), provides:
If the landlord materially fails to comply with § 83.51 (I) or material provisions
of the rental agreement within seven days after delivery of written notice by the
tenant specifying the noncompliance and indicating the intention of the tenant to
terminate the rental agreement by reason thereof, the tenant may terminate the
rental agreement. If the failure to comply with § 83.51 (I) or material provisions of
the rental agreement is due to causes beyond the coQtrol of the landlord and the
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holding 00 give the tenant far broader remedies than the constructive
eviction doctrine. Thus, in circumstances far less serious than would
be required to establish a common law constructive eviction, the
FRLTA gives the tenant realistic remedies.
The doctrine of independent covenants, along with the statutes
allowing the landlord to recover possession for nonpayment of rent,
resulted in the rule that payment was the only defense to an action
for possession based on nonpayment of rent.91 This rule was upheld
recently by the United States Supreme Court in an Oregon case that
challenged it as a deprivation of due process of law.92 Equitable de
fenses to eviction could be raised by a separate equity action,93 or by
counterclaim. The timing problems,9� however, along with the other
problems associated with multiple litigation in cases involving small
monetary amounts, discouraged the use of these remedies.
In the Law Revision Council's initial stages of discussion, some
consideration was given to a single statutory statement that all obliga
tions in rental agreements were to be construed as dependent. 95 This
was rejected in favor of the specific delineation of remedies, which has
the effect of abolishing the doctrine of independent covenants. For
example, the FRLTA provides that a material noncompliance by the
landlord with his maintenance obligations under section 83.51 (I) will

landlord has made and continues to make every reasonable effort to correct the
failure to comply, the rental agreement may be terminated, or altered by the par
ties, as follows:
(a) if the landlord's failure to comply renders the dwelling unit untenantable
and the tenant vacates, the tenant shall not be liable for rent during the period
the dwelling unit remains uninhabitable;
(b) if the landlord's failure to comply does not render the dwelling unit un
tenantable and the tenant remains in occupancy, the rent for the period of non•
compliance shall be reduced by an amount in proportion to the loss of rental value
caused by the noncompliance.
90. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.60 (1)).
91. See Nevins Drug Co. v. Bunch, 63 So. 2d 329, 332 (Fla. 1953); Brownlee v. Sussman,
238 So. 2d 317 (Fla. 3d Dist. Ct. App. 1970). But see Avvenire College for Women, Inc.
v. G.B.D., Inc., 240 So. 2d 191 (Fla. 4th Dist. Ct. App. 1970) (decided two months after
Brownlee but not citing it). Equitable defenses were excluded, even under Avvenire, be
cause of the lack of equitable jurisdiction of the court.
92. Lindsey v. Normet, 405 U.S. 56 (1972). For a discussion of this case at it relates
to Florida law, see 25 U. FLA. L. REv. 220 (1972).
93. Rader v. Prather, 130 So. 15 (Fla. 1930); Knight v. Global Contact Lens, Inc., 220
So. 2d 693 (Fla. 3d Dist. Ct. App. 1969).
94. These suits travel under the Florida Rules of Civil Procedure and the normal
court calendars, while evictions normally travel under the summary procedure statute,
FLA. STAT. ch. 51 (1971).
95. For an example of such a statutory statement, see MODEL CODE § 2-102 (2).
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give the tenant a defense to. an action for possession based on nonpay
ment of rent.96
The tenant is also authorized to raise any defense, whether legal
or equitable, to an action for possession based on nonpayment of rent. 07
Presumably, the tenant could always raise any defense he had to an
action for possession based upon termination of a tenancy at will or at
sufferance, breach of lease, or existence of a holdover situation.98
Finally, the tenant is given the right to terminate the rental agree•
ment for a material noncompliance by the landlord with his main
tenance obligations under section 83.51(1) or with material provi
sions of the rental agreement. 00 The effect of authorizing these ten
ant actions is to treat the landlord's obligations as dependent, allowing
the tenant the option to discontinue performance or to sue for redress.
C. Common Law Tenancies
The FRLTA does not use the terms "tenancy at will," "periodic
tenancy" or "tenancy at sufferance," 100 but in effect continues the rules
of law applicable to all three.101 Under the FRLTA, contrary to prior
Florida law, a tenancy for a specific term of less than one year can be
created by oral agreement. 102
The most important result of retaining these rules of law, even
though the terminology is changed, is that the termination of tenan
cies without specific duration and the refusal to renew expired tenan
cies can be accomplished by the landlord without any requirement of
giving justification or reason. This has been one of the critical defi
ciencies in the URLTA from the tenant's point of view. 103 The allow96. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.60 (1)). Noncompliance with § 83.51 (2), as
opposed to § 83.51 (I), is specifically disallowed as a defense to an action for possession
based on nonpayment of rent. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.51(2)(b)). But see Fla.
Laws 1973, ch. 73-330, § 2 (§ 83.51 (4)).
97. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.60 (I)). This should put to rest the appar
ent conflict between Brownlee and Avvenire.
98. The available defenses to such actions were quite limited, and still are under the
FRLTA.
99. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.56 (I)).
100. 4 J. ADKINS, FLORIDA REAL ESTATE LAW AND PROCEDURE §§ 105.03-.04 (1960).
101. Fla. Laws 1973, ch. 73-330, § 2 (§§ 83.46, 83.57, 83.58). It should be noted that a
tenant at sufferance or holdover tenant is not entitled to notice as a condition precedent
to the landlord's right to file an action for possession, as is a tenant at will or a tenant
whose rental agreement is being terminated for cause.
102. Compare Fla. Laws 1973, ch. 73-330, § 2 (§§ 83.43(7), 83.46(2)), with FLA. STAT.
§ 83.01 (1971).
103. Thomas, A Uniform Landlord Tenant Relations Act in 1972, TENANTS OUTLOOK,
May 1972, at 2 ("NTO contends that landlords should only be allowed to terminate
tenancies for just cause").
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ance of eviction without the requirement of good cause makes retalia
tory eviction possible.m Eviction without good cause is probably the
most critical remaining issue in the development of landlord-tenant law
in this country.
The FRLTA contains a provision allowing the landlord to recover
double rent for the period a tenant holds over without permission. 103
It has been held, under a similar double rent statute,1°8 that the penalty
was only applicable upon expiration and not upon termination of the
lease,1°7 and that such damages were not available when continued
possession was based upon "a bona fide claim of right based on reason
able grounds." 108 In order to be recovered, double rent must be de
manded in the landlord's complaint.109
In a case where the landlord did not sustain damages in an amount
equal to double the rent, this section could be construed to impose a
penalty, in addition to actual damages, that would not be enforced by
a court. This would be analogous to the situation in which the land
lord claims the total amount of a security deposit as liquidated dam
ages. The courts allow only the amount of actual damages and hold any
excess to be a penalty and not recoverable.U0
D. Landlord's Obligation to Maintain Premises

The FRLTA establishes the landlord's obligation to maintain the
residential premises.m Florida statutes have never dealt with this is104. See discussion at pp. 577-79 infra. Interestingly, the 1972 Florida Legislature im
posed a requirement of an acceptable reason for evictions from mobile home parks,
thus changing hundreds of years of common law. FLA. STAT. § 83.271 (1) (Supp. 1972),
as amended, Fla. Laws 1973, ch. 73-182, § I.
105. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.58). See also MoDEL CoDE § 2-310(3). It has
been held that a tenant who holds over as to part of the premises holds m·er as to all
of it. David Properties, Inc. v. Selk, 151 So. 2d 334, 338 (Fla. 1st Dist. Ct. App. 1963).
106. FLA. STAT. § 83.06 (1) (1971).
107. Wagner v. Rice, 97 So. 2d 267 (Fla. 1957).
108. Central Fla. Oil Co. v. Blue Flame, Inc., 87 So. 2d 812, 814 (Fla. 1956), relying
on Painter v. Town of Groveland, 79 So. 2d 765; 767-68 (Fla. 1955).
109. Id.; accord, David Properties, Inc. v. Selk, 151 So. 2d 334, 339 (Fla. 1st Dist. Ct.
App. 1963). See generally Gibbons, Residential Landlord-Tenant Law: A Survey of Mod
ern Problems with Reference to the Proposed Model Code, 21 HAmNcs L.J. 369, 397-98
(1970); MODEL CODE § 2-310, Commentary.
l lO. Stenor, Inc. v. Lester, 58 So. 2d 673 (Fla. 1951); Anderson, Negotiating attd
Drafting Leases for the Landlord, 25 U. MIAMI L. REv. 360, 369-371 (1971).
l l l . Fla. Laws 1973, ch. 73-330, § 2 (§ 83.51), provides:
(l) The landlord at all times during the tenancy shall:
(a) Comply with the requirements of applicable building, housing and health
codes; or
(b) where there are no applicable building, housing or health codes, maintain
the roofs, windows, screens, doors, floors, steps, porches, exterior walls, foundations,
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sue, but the common law rule has been that in the absence of an ex
press covenant to repair, the landlord has no duty to repair defects
that were present at the time of letting the premises or that developed
later.112 Thus, the rule of caveat emptor applied to landlord-tenant
transactions. The landlord's duty to repair, often called an "implied
warranty of habitability," has been imposed in a number of jurisdic
tions by judicial decision.11 3 Also, various exceptions to the caveat
emptor doctrine have been carved out by the courts in special circum
stances.114
In Florida, an attempt judicially to establish an implied warranty
of habitability recently failed.115 A tenant sought to defend an eviction
for nonpayment of rent by raising as an affirmative defense apprqxi
mately twenty-five violations of the Dade County Minimum Housing
Code that had been in existence since the tenant's occupancy. The trial
court granted a motion to strike the affirmative defenses. On direct
appeal to the Supreme Court of Florida, the lower court was affirmed
without opinion.116 Although somewhat clouded by procedural as
pects,117 the case was an indication that the Florida Supreme Court
was not willing to impose judicially an implied warranty of habita
bility.
The common law rule that the landlord had no duty to repair was
based upon the concept that a lease was a conveyance of real property
for a term.118 While Florida courts commonly refer to a lease as a con
tract, they still apply the old common law principles that derived from
the view of a lease as a conveyance.119 Because the land and not the
and all other structural components in good repair and capable of resisting normal
forces and loads, and maintain the plumbing in reasonable working condition; pro
vided however, the landlord shall not be required to maintain a mobile home or
other structure owned by the tenant.
(c) The landlord's obligations under this subsection may be altered or modified
in writing with respect to a single family home or duplex.
See MODEL CODE § 2-203; URLTA § 2.104.
112. See, e.g., McKenzie v. Atlantic Manor, lnc., 181 So. 2d 554, 555 (Fla. 3d Dist.
-Ct. App. 1965), cert. denied, 192 So. 2d 495 (Fla. 1966); Easton v. Weir, 125 So. 2d 115
(Fla. 2d Dist. Ct. App.), cert. denied, 129 So. 2d 141 (Fla. 1960).
113. See cases cited in note 2 supra. See generally Levine, The Wai·ra1lty of Habita
bility, 2 CoNN. L. REv. 61 (1969).
114. E.g., Young v. Povich, 116 A. 26 (Me. 1922) (landlord obligated to make re
pairs on furnished premises leased for short term); Ingalls ,.. Hobbs, 31 N.E. 286 (Mass.
1892); 1 AMERICAN LAW OF PROPERTY § 3.45 (A. Casner ed. 1952).
115. Barkley v. Keaton, No. 71-10598 (Dade County Civ. Ct. Rec., Oct. 28, 1971).
116. Keaton v. Barkley, 260 So. 2d 193 (Fla. 1972).
117. There was the problem of whether a breach of an implied warranty of habita
bility, even if the court were to hold that it existed, could be raised as an affirmative
defense in an eviction for nonpayment of rent. See note 91 and accompanying text supra.
ll8. I H. TIFFANY, REAL PROPERTY § 74 (3d ed. 1939).
119. See note 49 supra.
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dwelling was the primary object of the lease, and because bargaining
strength lay with the mobile tenant, not imposing a duty to repair on
the landlord was understandable in its historical context.It has, how
ever, become inappropriate for contemporary times when the dwelling
may be of primary importance.120
As a standard for the landlord's performance of his maintenance ob
ligations, the FRLTA requires compliance with applicable building,
housing and health codes. 121 The codes are defined as "any law, ordi
nance, or governmental regulation concerning health, safety, sanitation,
fitness for habitation, or the construction, maintenance, operation, oc
cupancy, use or appearance of any dwelling unit ...." 122 The most
important of these are local housing codes,1 28 which establish mainte
nance standards for housing. Also included are local building and
health or sanitation codes, state statutes,124 and state administrative
regulations.125
The existence of local housing codes126 has generally been of little
help to a tenant faced with a poorly maintained dwelling unit. These
codes are penal, giving to the government the right to prosecute the
landlord for failure to comply.They do not give the tenant remedies. 121
The FRLTA also provides that when there are no applicable codes,
structural components and plumbing must be maintained in good
repair. 128
In an important compromise, section 83.51 (1) (c) was added on the
floor of the House.It provides: "The landlord's obligations under this
subsection [83.51 ( l)] may be altered or modified in writing with re
spect to a single family home or duplex." 129 This provision is impor120. See Quinn &: Phillips, supra note 82.
121. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.51 (I) (a)).
122. Fla. Laws 1973, ch. 73-330, §2 (§ 83.43 (I)).
123. See, e.g., TAMPA, FLA., CODE §§ 48-8 to -16 (1971); WEST PALM BEACH, FLA. CODE
ch. 27 (1962). Of course, the provisions of the code are subject to judicial scrutiny. See
Safer v. City of Jacksonville, 237 So. 2d 8 (Fla. 1st Dist. Ct. App. 1970); 23 U. FLA. L.
REV. 195 (1970).
124. E.g., FLA. STAT. §§ 509.2l l, 509.221 (1971).
125. E.g., FLA. ADMIN. CODE chs. 7c-l (particularly § 7c-I.03), 7c-2, lOd-9.
126. It appears there is no currently available analysis of the provisions of local codes
in Florida, or an evaluation of their enforcement.
127. See Sax &: Hiestand, Slumlordism as a Tort, 65 MrcH. L. REV. 869, 871 (1967).
See also 24 u. FLA. L. REV. 769, 770 (1972).
128. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.51 (1) (b)). The limitation of this paragraph
to areas "where there are no applicable building, housing or health codes," was not in
the original proposal, and was added in an amendment on the Senate floor. FLA. S. JoUR.
726 (1973). This provision was originally intended to serve as a minimum standard re
gardless of where the premises were located.
129. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.51 (1) (c)). Sponsors agreed to this in the
face of an amendment that would have allowed a written waiver of the landlord's main-
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tant because it allows the tenant to waive the landlord's obligation to
maintain the dwelling unit. These waivers should be strictly construed
against the landlord180 and, in appropriate circumstances, a tenant who
has been required to sign a waiver could argue that it is unenforceable
because it is unconscionable181 or because it is not supported by con
sideration (e.g., a reduced rent). 182 This provision is not intended in
any way to affect the primary obligation of the landlord under the
housing codes.183
The second portion of the landlord's maintenance obligations is
contained in section 83.51 (2), which contains a list of duties in addi
tion to those in section 83.51 (1). 184 This provision can also be waived
in writing and does not apply to single-family homes or duplexes. In
the event that both subsection 83.51 (1) and subsection 83.51 (2) impose
a duty upon the landlord, subsection 83.51 (1) governs.135 Of course,
the landlord is not responsible for maintenance problems caused by the
tenant.186
E. Tenant's Obligation to Maintain Dwelling Unit

It is a familiar common law doctrine that the tenant has a duty to
tenance obligations with regard to any dwelling unit. FLA. H.R. JouR. 376 (1973). The
compromise amendment was worded differently from § 83.5l (l)(c) of the final bill, but
it had the same effect. Id. at 382. The final language was adopted by the Senate Con
sumer Affairs Committee. FLA. S. JoUR. 722 (1973).
130. RESTATEMENT (SECOND) OF PROPERTY § 5.5, comment e, at 214 (Discussion Draft
1973).
131. See Fla. Laws 1973, ch. 73-330, § 2 (§ 83.45). For a discussion of unconscionabili
.ty and its application to leases in the absence of statute, see RESTATEMENT (SECOND) OF
PROPERTY § 5.5, comment f, at 215-16 (Discussion Draft 1973).
132. Separate consideration is required under MODEL CODE § 2-203 (2) (b)..
133. Cf. Lester v. City of St. Petersburg, 183 So. 2d 589, 591 (Fla. 2d Dist. Ct. App.),
appeal dismissed, 190 So. 2d 307 (Fla. 1966); Heinlein v. Dade County, 33 Fla. Supp. 41,
46 (Dade County Cir. Ct. 1969), afl'd, 239 So. 2d 635, 637 (Fla. 3d Dist. Ct. App. 1970).
134. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.51 (2)), provides:
(a) Unless otherwise agreed in writing, in addition to the requirements of sub
section (1) of this section, the landlord of a dwelling unit other than a single fam
ily home or duplex at all times during the tenancy shall make reasonable provi
sions for:
(I) The extermination of rats, mice, roaches, ants, and bedbugs:
(2) Locks and keys;
(3) The clean and safe condition of common areas;
(4) Garbage removal and outside receptacles therefor; and
(5) Heat during winter, running water, and hot water.
(b) Nothing in this part authorizes the tenant to raise a noncompliance by the
landlord with this subsection as a defense to an action for possession under §83.59.
(c) This subsection shall not apply to a mobile home owned by a tenant.
135. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.51 (4)).
136. Fla. Laws 1973, ch. 7!1-330, § 2 (§ 83.51 (5)).
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protect the premises from waste.137 Waste has been defined as "any act
or omission of duty by a tenant of land which does a lasting injury
to the freehold, tends to the permanent loss of the owner of the fee,
or to destroy or lessen the value of an inheritance, or to destroy the
identity of the property, or impair the evidence of title." 138 The doc
trine imposes a relatively insubstantial duty on a tenant. Its main
thrust is to prevent actual destruction of the premises' structural com
ponents. Consequently, the tenant's duty is customarily increased
through the use of lease provisions. For example, the Model Apartment
Lease imposes extensive duties of care on the tenant.189 But in the ab
sence of an express agreement, the doctrine of waste is the landlord's
only protection.
The FRLTA provides for the "[t]enant's obligation to maintain
[the] dwelling unit." 140 The enumerated obligations conform to the
137. See, e.g., 1 H. TIFFANY, THE LAW OF LANDLORD AND TENANT § 109 (1910). For
a thorough discussion of the doctrine of waste, including its historical origin, see Com
ment, Periodic Tenant's Repair Obligation in Absence of Covenant, 41 MARQ, L. REV.
58 (1967). See also Annots., 22 A.L.R.3d 521 (1968); 80 A.L.R.2d 983 (1961); 20 A.L.R.2d
1331 (1951); 10 A.L.R.2d 1012 (1950); 45 A.L.R. 12 (1926).
138. 3A G. THOMPSON, REAL PROPERTY § 1270 (repl. 1959). See also 2 BOYER §
35.03[5], at 1216. Stephenson v. National Bank, 109 So. 424 (Fla. 1926), remains the Florida
authority on waste. There the plaintiff sought to enjoin the defendant from making al
terations in the leased building by constructing partitions on the interior and making
some large openings in the exterior walls. Applying the common law rule, the court said
"any alterations of the buildings on leased premises by a tenant" constitute waste. Id. at
426. This was true even if the alteration was beneficial to the premises.
139. See, e.g., Standard Form of Apartment Lease Approved by the Association of
the Bar of the City of New York, Model Apartment Lease, found in C. BERGER, LAND
OWNERSHIP AND UsE 294 (1968). This provides a set of tenant obligations such as com
pliance with local codes and landlord rules, and repairing damage caused by the tenant.
Terms of the lease imposing a duty upon a tenant will of course vary according to the
tenant's bargaining power and the imagination of the landlord's counsel. A landlord may
also incorporate by reference in the lease a set of rules designed to supersede the doc
trine of waste. See Gibbons, Residential Landlord-Tenant Law: A Survey of Modern
Problems with Reference to the Proposed Model Code, 21 HASTINGS L.J. 369, 392 (1970);
cf. MODEL CODE §§ 2-303, 2-311.
140. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.52), provides:
Tenant's obligation to maintain dwelling unit.
The tenant at all times during the tenancy shall:
(I) comply with all obligations imposed upon tenants by applicable provisions
of building, housing and health codes;
(2) keep that part of the premises which he occupies and uses clean and
sanitary;
(3) remove from his dwelling unit all garbage in a clean and sanitary manner;
(4) keep all plumbing fixtures in the dwelling unit or used by the tenant clean
and sanitary, and in repair;
(5) use and operate in a reasonable manner all electrical, plumbing, sanitary,
heating, ventilating, air-conditioning and other facilities and appliances, including
elevators;
(6) not destroy, deface, damage, impair or remove any part of the premises or
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language of many modern leases and give the landlord more protection
than the common law doctrine of waste. Thus the FRLTA specifies a
tenant's minimum obligation, which can be increased by the rental
agreement. The tenant's maintenance obligations may not be waived. 141
Tenants are required to "comply with all obligations imposed upon
tenants by applicable provisions of building, housing and health codes
• • • •"
142
The impact of this provision is diminished by the absence of
building and housing codes in many municipalities and counties of the
state. A statewide health code could be promulgated to avoid the prob
lems arising from the failure of some local governments to establish
health standards. 148 Municipalities could, however, enact local health
regulations not inconsistent with the state scheme. 144
At first glance it may appear that requiring the tenant to comply
·with building, housing and health codes is a Draconian measure. But
landlords and tenants have always been subject to these codes, though
strict enforcement has been seldom observed. 145 There has not always
been, however, a statutory cause of action by one party against the
other for noncompliance with the codes. Enforcement formerly was
left to a "building official" 146 or "rehabilitation officer." 147 The FRLTA
incorporates these codes into the lease and makes their breach action
able by the parties to the lease.
Another of the tenant's obligations is to "keep all plumbing fixtures
in the dwelling unit or used by the tenant clean and sanitary, and in
property therein belonging to the landlord, nor permit any person to do so; and
(7) conduct himself and require other persons on the premises with his consent
to conduct themselves in a manner that docs not unreasonably disturb his neigh
bors or constitute a breach of the peace.
See also MODEL CODE §§ 2-303, 2-304; URLTA §§ 3.101, 4.202.
141. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.47 (1) (a)) (any provision that purports to
waive or preclude the rights, remedies or requirements set forth is void).
142. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.52 (I)).
143. See FLA. STAT. § 381.031 (1971) (authorizing the Division of Health of the De
partment of Health and Rehabilitative Services to promulgate and enforce health regu
lations).
144. FLA. STAT. § 381.101 (1971).
145. On the general subject of housing codes and their enforcement, see Bross, Law
Reform Man Meets the Slumlord: Interactions of New Remedies and Old Buildings ill
Housing Code Enforcement, 3 URBAN LAWYER 609 (1971); Castrataro, Housing Code En
forcement: A Century of Failure in New York City, 14 N.Y.L.F. 60 (1968); Grad, New
Sanctions and Remedies in Housing Code Enforcement, 3 URBAN LAWYER 577 (1971);
Gribetz, Housing Code Enforcement in 1970-An Overview, 3 URBAN LAWYER 525 (1971);
Gribetz & Grad, Housing Code Enforcement: Sanctions and Remedies, 66 CoLUM. L. REV.
1254 (1966); Note, Enforcement of Municipal Housing Codes, 78 HARV. L. REV. 801 (1965);
Comment, The Enforcement of the New Orleans Housing Code-An Analysis of Present
Problems and Suggestions for Improvement, 42 Tur.. L. REV. 604 (1968).
146. WEST PALM BEACH, FLA., CODE § 27-16 (1962).
147. TAMPA, FLA., CODE § 48-14 (1971).
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repair." 148 The italicized words present a conflict of the tenant's obli
gations with those of the landlord. The landlord is required to "[c]om
ply with the requirements of applicable building, housing and health
codes."149 For example, the city of West Palm Beach requires in its
housing code that an owner lease no dwelling unless certain minimum
standards are met.150 One of the enumerated standards is that "(e]very
supplied plumbing fixture and water and waste pipe shall be prop
erly installed and maintained in sanitary working condition."151 If an
area has no applicable code, the FRLTA supplies the semblance of a
minimum housing code for the protection of tenants, at least for struc
tural components. It requires the landlord to "maintain the plumbing
in reasonable working condition." 152
The dilemma is manifest. When the plumbing malfunctions, whose
duty is it to make repairs? One possible construction of the statute is
that the words "keep all plumbing fixtures ... in repair" simply re
quire the tenant to give reasonable notice to the landlord of the mal
function, enabling the landlord at his cost to make the actual repair.
This interpretation is consistent with the overall scheme of the statute's
imposing on the landlord a duty to maintain structural components
in good repair. Tenants' duties, on the other hand, require only the
reasonable maintenance and operation of facilities. Thus it is unlikely
that the legislature intended to impose on the tenant the cost of plumb
ing repairs. Absent this construction, the three words "and in repair"
must be dismissed as a carelessly enacted amendment to H.R. 1423.
The bill as drafted by the Law Revision Council and introduced in
the House of Representatives did not bear this language. 153 It came as
an amendment offered on the Senate floor, adopted by the Senate154
155
and concurred in by the House.
It now remains for the legislature to
strike these unneeded words.
Under the FRLTA, the tenant has an obligation to "conduct him
self and require other persons on the premises with his consent to con
duct themselves in a manner that does not unreasonably disturb his
neighbors or constitute a breach of the peace."156 Tenants are accorded
by the common law an implied covenant of quiet enjoyment that pro148.
149.
150.
151.
152.
153.
154.
155.
156.

Fla. Laws 1973, ch. 73-330, § 2 (§ 83.52 (4)) (emphasis added).
Fla. Laws 1973, ch. 73-330, § 2 (§ 83.51 (1) (a)).
WFSr PALM BEACH, FLA., CODE § 27-4 (1962).
WFSr PALM BEACH, FLA., CODE § 27-13 (7) (1962).
Fla. Laws 1973, ch. 73-330, § 2 (§ 83.51 (1) (b)).
COUNCIL REPORT 18.
FLA. 5. JoUR. 726 (1973).
FLA, H.R. JoUR. 1098 (1973).
Fla. Laws 1973, ch. 7!1-330, § 2 (§ 83.52 (7)).
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hibits a landlord from unreasonably disturbing them. 15' Although there
are exceptions, this covenant is not usually extended to hold the land
lord in breach for acts of other tenants or strangers on the premises.158
A tenant's remedy against noisy fellow tenants is usually limited to the
difficult suit for nuisance or to criminal complaint. Landlords typically
regulate tenant conduct by the use of rules incorporated by reference
into the lease or by provisions in the lease itself.
The FRLTA establishes a statutory duty for each tenant with re
spect to every other tenant to refrain from unreasonable disturbances.
Presumably a breach of this duty would give rise to a cause of action
by the disturbed tenant. ·what constitutes an unreasonable disturbance
will be one of those difficult questions of fact with which the law is
so accustomed to dealing. Overly sensitive tenants will hopefully be
deterred from frivolous complaint by the cost and bother of litigation
and by the chance that their offender's conduct has not been an "un
reasonable" disturbance. Tenants under the FRLTA owe a duty of
reasonable conduct to landlords also. Consequently, section 83.52 (7)
will complement apartment rules and supply a statutory minimum
code of conduct.
F. Retaliatory Conduct by the Landlord
The term "retaliatory eviction" was unknown at common law and
is only of recent origin in its application to landlord-tenant law. It
is the practice by a landlord of evicting-or threatening to evict-a
tenant who has reported housing or sanitary code violations to the
public authorities or who has engaged in activities thought by the
landlord to be inimical to him. The term is new in landlord-tenant
law only because in the past such evictions were not challenged.m

The Florida Law Revision Council's recommendation contained a
strong provision prohibiting retaliatory conduct by the landlord.160 The
provision gave an evidentiary assist to the tenant by providing that a
landlord's attempted eviction, decrease in services or increase in rent,
within six months of a tenant's complaint of a code violation or certain
157. The co,·enant of quiet enJoyment was originally an express covenant of a lease.
Courts soon began to hold that in the absence of an express covenant, every lease has
an implied covenant of reasonable and quiet enjoyment. See, e.g., Mccloskey v. Martin.
56 So. 2d 916 (Fla. 1951); Hankins v. Smith, 138 So. 494 (Fla. 1931).
158. For a thorough discussion of the common law liability of landlords and tenants
for disturbance, see Lloyd, The Disturbed Tenant-A Phase of Constructive Eviction, 79
U. PA. L. REV. 707 (1931).
159. I CCH POVERTY LAW REP. ,r 2325, at 3331 (1972).
160. COUNCIL REroRT 27-28. The Law Revision Council's proposal was quite similar
Lo the provisions in URLTA § 5.101 a11d MODEL CooE § 2-407,
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other specified activities, raised a rebuttable presumption of the land
lord's retaliatory intent.161 Without the rebuttable presumption, the
tenant would be in the almost impossible position of having to prove
the landlord's retaliatory intent. The effect of the presumption was
merely to require the landlord to come forward with evidence of some
bona fide reason for his action. Without the rebuttable presumption
clause, the prohibition of retaliatory conduct by the landlord was prac
tically unenforceable.
The House Judiciary Committee, in its deliberations prior to the
formal introduction of H.R. 1423, removed the rebuttable presump
tion clause. 162 Consequently, the retaliatory conduct section was not
debated on the House floor when H.R. 1423 was passed. In the Senate,
however, in one of the compromises made by sponsors in the final days
of the session, the entire retaliatory conduct section was removed from
the bill on the floor of the Senate.163 Thus the FRLTA as enacted has
no provision governing retaliatory conduct by the landlord.
The leading case in the country on retaliatory eviction is Edwards
v. Habib.164 There, the United States Court of Appeals for the District
of Columbia Circuit held that retaliatory evictions are contrary to the
intent of the District of Columbia Housing and Sanitary Codes. Al
though the court discussed the constitutional issues extensively, it did
not find it necessary to render a ruling on constitutional grounds.165
161. CouNCIL REPORT 27-28. Massachusetts has had a similar provision since 1969.
MASS. GEN. LAws ANN. ch. 239, § 2A (Supp. 1973). In Appelstein v. Quinn, 281 N.E.2d
228 (Mass. 1972), the court held that the presumption was rebuttable and has effect only
until evidence to the contrary appears. Accord, Silberg v. Lipscomb, 285 A.2d 86 (N.J.
Dist. Ct. 1971). See also Schweiger v. Superior Court, 476 P.2d 97, 90 Cal. Rptr. 729 (1970);
CAL. C1v. CODE § 1942.5 (a) (West Supp. 1973).
162. See Fla. H.R. 1423 § 2 (§ 83.64 (2)) (1973).
163. FLA. S. JOUR. 726 (1973).
164. 397 F.2d 687 (D.C. Cir. 1968), cert. denied, 393 U.S. 1016 (1969). For a list of
comments on Edwards v. Habib, see Note, Landlord and Tenant-Burden of Proof Re
quired to Establish Defense of Retaliatory Eviction, 1971 Wis. L. REV. 939, 943 n.29.
165. 397 F.2d at 699. The constitutional issues involved in retaliatory eviction are
the right to petition the government for redress of grievances and the right to speak
and associate freely. The latter comes into play when the landlord seeks to retaliate
against a tenant for participation in a tenant organization. The original Law Revision
Council proposal covered this situation. COUNCIL REPORT 27-28. A discussion of tenant
organizations and their role in advancing landlord-tenant law is beyond the scope of
this article. For a complete discussion, see 1 CCH POVERTY LAW REP. 1[ 2250 (1972); 2
HANDBOOK ON Hous1NG ch. l; Moskovitz & Honigsberg, The Tenant Union-Landlord
Relations Act: A Proposal, 58 GEO. L.J. 1013 (1970); Note, Tenant Unions: Their Law
and Operation in the State and Nation, 23 U. FLA. L. REV. 79 (1970); Note, Tenant
Unions: Collective Bargaining and the Low-Income Tenant, 77 YALE L.J. 1368 (1968).
The United States District Court for the Southern District of New York declared re
taliatory eviction unconstitutional. Hosey v. Club ·Van Cortlandt, 299 F. Supp. 501
(S.D.N.Y. 1969). But see Aluli ,.. Trusdell, 508 P.2d 1217 (Hawaii 1973). The concept has
recently been expanded by the District of Columbia Circuit to prohibit termination of
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In Florida, it is unclear whether retaliatory eviction will be tole1·
ated. Legislation prohibiting such evictions has been introduced in
prior years but none has ever been considered on the floor of either
house.168 The only Florida appellate case to address the issue, Wilkins
v. Tebbetts,161 sheds little light on retaliatory eviction in Florida. It
affirmed a lower court judgment on the pleadings for the landlord on
the ground that the tenant, who had raised retaliatory eviction as a
defense, had not pleaded or attached to the answer the provision of
the fire code he claimed the landlord had violated. In 1971 the United
States District Court for the Southern District of Florida issued a per
manent injunction against a landlord who threatened to evict mobile
home tenants for reporting sanitary and zoning violations. 168 While
there have been some positive indications that proof of the landlord's
retaliatory intent would be a good defense to an eviction action, the
issue is far from settled. 169
G. Security Deposits
The FRLTA significantly amends the existing statutory provisions
relating to security deposits.17° Probably the most significant change is
that advanced rent, in addition to security deposits, is now covered by
the law. 171 This change imposes the same fiduciary responsibilities on
a landlord for advanced rent as had been previously required for se
curity deposits. Another significant change is that now if one of the par
ties institutes litigation relating to the security deposit and prevails,
he is entitled to receive his attorney's fees.112
a tenancy at will when the tenant has made successful exercise of his rent-withholding
rights. Robinson v. Diamond Housing Corp., 463 F.2d 853 (D.C. Cir. 1972); see 44 U.
CoLO. L. REV. 463 (1973). See also Cooks v. Fowler, 437 F.2d 669, 673 (D.C. Cir. 1971);
Blanks v. Fowler, 437 F.2d 677 (D.C. Cir. 1970).
166. Fla. S. 973, Fla. H.R. 4310 (1970) (both died in committee); Fla. S. 598 (1971)
(killed in committee); Fla. H.R. 580 (1971) (died in committee); Fla. S. 1388 (1971) (killed
in committee); Fla. S. 1046, Fla. H.R. 3933 (1972) (both died in committee).
167. 216 So. 2d 477 (Fla. 3d Dist. Ct. App. 1968). For an analogous case dealing with
retaliation against employees for filing unfair labor practice disputes, see Nash v. Florida
Indus. Comm'n, 389 U.S. 235 (1967) (holding that retaliation frustrates the legislative
purpose).
168. Bowles Y. Blue Lake De,·. Corp., I CCH PovERTY LAW R:Er. ,r 2325.51 (S.D. Fla.
1971).
169. For a detailed discussion of the case and statutory law relating to retaliatory
conduct, see I CCH POVERTY LAW REP. ,r 2325 (1972); 2 HANDBOOK ON HOUSING ch. 3
(1970); Annot., 40 A.L.R.3d 753 (1971).
170. Fla. Laws 1973, ch. 73-330, § 5 (amends former FLA. STAT. § 83.261 (1971) and
renumbers it as § 83.49).
171. Fla. Laws 1973, ch. 73-330, § 5 (§ 83.49 (4)) (removed advance rent exemption
from Fu. STAT. § 83.261 (5) (19il)).
172. Fla. Laws 1973, ch. 7!1-330. § 3 (§ 83.49 (3) (c)). In addition to FLA. STAT. §
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Most of the changes in wording in the security deposit sections are
meant to clarify existing provisions and to integrate them into the
FRLTA. For example, one problem had been that even though inter
est was required on security deposits held under certain conditions by
landlords, tenants were not able to obtain enough information to de
termine what amount of interest was due. The new provision requires
the landlord to give this information to the tenant in writing within
thirty days of the time he receives any advance rent or security de
posit.173 Also, a payment or credit of interest to the tenant is required
at least once annually.114
The FRLTA sets out a statutory form of notice that the landlord
is required to mail to the tenant when he intends to impose a claim
upon the security deposit.17 5 The superfluous requirement that the ten
ant request the return of his security deposit in writing has been re
moved.116 Now the tenant need notify the landlord only if he wishes to
object to the landlord's claim.177
The case law relating to security deposits as liquidated damages178
and the distinction between security deposits and advanced rent179 will
still be applicable.

IV. REMEDIES
A. Termination of the Rental Agreement
The common law permitted landlords to terminate the rental agree-

83.261(2) (1971), requiring the payment of interest while the landlord is holding the
security deposit, interest is due from the time the landlord wrongfully fails to return it.
Young v. Cobbs, 110 So. 2d 651, 653 (Fla. 1959).
173. Fla. Laws 1973, ch. 73-330, § 5 (§ 83.49(2)).
174. Fla. Laws 1973, ch. 73-330, § 5 (§ 83.49(2)).
175. Fla. Laws 1973, ch. 73-330, § 5 (§ 83.49 (3)(a)).
176. Fla. Laws 1973, ch. 73-330, § 5 (§ 83.49(3) (a)).
177. Fla. Laws 1973, ch. 73-339, § 5 (§ 83.49(3)(b)).
178. See, e.g., Stenor, Inc. v. Lester, 58 So. 2d 673 (Fla. 1951) (question of law);
Pappas v. Deringer, 145 So. 2d 770 (Fla. 3d Dist. Ct. App. 1962); 1 FLORIDA REAL PROPERTY
PRAcncE § 16.58 (2d ed. 1971).
179. See, e.g., Casino Amusement Co. v. Ocean Beach Amusement Co., 133 So. 559
(Fla. 1931). The distinction that only as much of the security deposit as needed for actual
damages or back rent could be retained, whereas all of the advance rent could be re
tained, Housholder v. Black, 62 So. 2d 50 (Fla. 1952), has been changed by another
provision of the FRLTA. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.46(1)) (rent uniformly
apportionable from day to day). 'Where a lease has been prematurely terminated, the
tenant may have to wait until the actual expiration· of the lease before he can sue for
the return of the security deposit. Wagman v, Lefcoe, 167 So. 2d 765 (Fla. 3d. Dist. Ct.
App. 1964).
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ment by several means: expiration of the agreed term,18O forfeiture,1 81
surrender,182 and abandonment.183 Legal literature and judicial opin
ions abound on the vagaries of these doctrines so no effort is made here
to explicate them. Some of them have, however, been altered by or
incorporated into the FRLTA.
The FRLTA does not substantially alter the notion that a tenancy
expires at the expiration of the agreed term. It does provide, how
ever, that in the absence of agreement otherwise, "the duration
is determined by the periods for which the rent is payable." 184 When
the parties intend to execute a rental agreement for a specific term,
their intentions should be made clear. Otherwise the duration of the
rental agreement will be determined by the payment period. Notice
requirements may vary substantially with the duration. 185
Before a landlord can maintain a suit for possession, he must termi
nate the rental agreement.186 Termination is permitted when the ten
ant has materially failed to comply with his obligation to maintain
the dwelling unit or has failed to comply with material provisions of
the rental agreement. 187 Termination may also be had for the nonpay
ment of rent.188 The landlord must give seven days notice of his inten
tion to terminate for material noncompliance and he must specify in
the notice the noncompliance that provokes the termination. The no
tice period for nonpayment of rent is three days and the notice must
be accompanied by a demand for rent. Upon termination, the landlord
is required either to return the tenant's security deposit or to notify
the tenant of his intention to impose a claim on it.189
The tenant can himself accomplish termination, allowing the land
lord to recover possession without the need for litigation. This is done
by surrender or abandonment. 10O The difficulty of establishing that
abandonment has occurred can lead to a civil action against the land180. See, e.g., Baker v. Clifford-Mathew Inc. Co., 128 So. 827 (Fla. 1930); 1 AMERI
CAN LAW OF PROPERTY § 3.88 (A. Casner ed. 1952).
181. See, e.g., Augusta Corp. v. Strawn, 174 So. 2d 422, 424 (Fla, 3d Dist. Ct. App.
1965); 2 BOYER § 36.10 (3), at 1303-06. See also FLA. STAT. § 796.02 (1971).
182. See, e.g., Babsdon Co. v. Thrifty Parking Co., 149 So. 2d 566 (Fla. 3d Dist. Ct.
App. 1963); Boyer &: Ross, Real Property Law, 18 U. l\IrAllII L. REv. 799, 850 (1964); 2
BOYER § 36.10, at 1301-06.
183. See, e.g., Kanter v. Safran, 68 So. 2d 553 (Fla. 1953).
184. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.46 (2)).
185. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.57).
186. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.59 (1)).
187. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.56 (2)).
188. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.56 (3)).
189. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.56 (6)).
190. Fla. Laws 1973, ch. 73-330, § 2 (§§ 83.59 (3) (b) (surrender), 83.59 (3) (c) (aban
donment)).
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lord for trespass and wrongful eviction or to criminal complaint. Con
sequently, the FRLTA presumes abandonment when the tenant is ab
sent for a period of one-half the time for periodic rent payments. For
most tenants, fifteen days absence will be sufficient. If, however, the
rent is current or the tenant has notified the landlord of an intended
absence, the presumption will not apply.
The tenant may also terminate the rental agreement for the land
lord's material noncompliance with his obligation to maintain the
premises or with material provisions of the rental agreement.191 When
the tenant terminates, he must move from the premises. If he moves,
he will not be liable for rent for the terminated portion of the rental
agreement. If he does not move, he will be subject to a suit for pos
session and liable for accrued rent and damages.
A landlord's noncompliance that is due to causes beyond his con
trol gives the tenant the right either to terminate or to alter the rental
agreement with the landlord's consent.192 Though the FRLTA refers
to the rental agreement being "altered by the parties," contract doc
trine requires that a novation based on consideration be executed. The
term "causes beyond the control of the landlord" should be interpreted
consistently with the contract doctrine of frustration. It should not be
confused with "casualty damage," which is provided for in another sec
tion.193 If serious plumbing malfunction causes the tenant to serve
notice of intention to terminate and the landlord or his plumber is
unable to secure materials to make the repairs, frustration occurs. If,
in the example, the materials are acquired and the malfunction is re
paired after expiration of the seven-day notice period, the tenant still
is entitled to terminate. Subsequent repair does not reinstate the ren
tal agreement.
Waiver can prevent either party from having a right to terminate.194
If the landlord accepts rent or other performance from the tenant, with
actual knowledge of the tenant's noncompliance, he waives the right to
terminate or sue for damages for the noncompliance. Vice versa, the
tenant may waive his right to terminate or sue for damages. A written
agreement that a party accepting performance with knowledge of a
noncompliance does not waive his rights as to the noncompliance is
sufficient to avoid waiver. But for the nonwaiver agreement to be effec
tive, the party accepting performance should have actual knowledge
191. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.56 (1)).
192. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.56(1)).
193. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.63).
194. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.56 (5)). See, e.g., Moskos v. Hand, 247 So. 2d
795 (Fla. 4th Dist. Ct. App. 1971); Tollius v. Dutch Inns of America, Inc., 244 So. 2d 467
(Fla. 3d Dist. Ct. App. 1970); MODEL CODE § 2-313; URLTA § 4.204 .
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of the noncompliance at the time the agreement is entered into. Other
wise, landlords would include nonwaiver clauses in their rental agree
ments as a matter of course, making it impossible for them ever to
suffer waiver of their rights.
The tenant is permitted to terminate the rental agreement if the
premises are "damaged or destroyed other than by the wrongful or
negligent acts of the tenant.'' 195 The enjoyment of the premises must be
"substantially impaired," and the tenant must vacate the premises
immediately for rent liability to cease. Partial destruction will permit
the tenant to vacate the part of the premises destroyed and reduce his
rent in proportion to the amount of destruction. This section of the
FRLTA is designated "casualty damage" and is designed to provide
a remedy for the well-known "acts of God.''
The question of when a noncompliance is sufficiently serious to jus
tify termination of the rental agTeement must be left for judicial in
terpretation. The Law Revision Council chose the word "material"
with the intent that whatever definitions have already been given it
should be given weight in the future. 196 The Council felt that the op
tion of termination of the rental agreement should not lie except for
an important or substantial noncompliance. A noncompliance that is
not serious enough to be considered material is, however, not without
a remedy. The aggTieved party can bring an action in the nature of
specific performance or for damages. 197
It is open to question whether the parties may provide in a rental
agreement for termination for any noncompliance whether or not ma
terial.198 The more sound position is that section 83.56 reflects an in
tention that no termination may take place unless the noncompliance
is material. The question of materiality could be brought before the
court as a defensive matter by the party against whom the termination
was sought to be enforced in an action for possession.
B. Suit for Possession
1. Generally.-Landlords are entitled to the use of summary pro195. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.63).
196. See generally 4 A. CORBIN, CONTRACT, § 946 (1951); Reynolds v. Armstead, 443
P.2d 990, 991 (Colo. 1968); Transportation Equip. Rentals, Inc. v. Strandberg, 392 S.W.2d
319, 324 (Mo. 1965).
197. Fla. Laws 1973, ch. 73-330, § 2 (§§ 83.54, 83.55).
I 98. A provision for termination for immaterial noncompliance could be considered
invalid under Fla. Laws 1973; ch. 73-330, § 2 (§ 83.47 (1) (a)), which prohibits the waiver
of rights on remedies granted under the FRLTA. It might also be unconscionable under
Fla. Laws 19i3, ch. 73-330, § 2 (§ 83.45).

584

Florida State University Law Review

(Vol. 1:555

cedure199 in actions for possession. If neither personal nor substi
tuted service can be obtained, service of process by posting on the prem
ises is permitted. 200 Service by posting on the premises differs, of course,
from the personal service ordinarily required to support an in personam
judgment in a conventional civil action.201 Accordingly, a landlord who
sues for possession using summary procedure and posted service should
not be permitted to get a judgment for accrued rent or other money
damages in the same action.202 The landlord should be required to
bring a separate suit for the rent or damages using conventional pro
cedure and personal service.203
When a judgment for money damages is sought in a summary
suit for possession, it should be denied even if personal service of proc
ess is obtained. The use of summary procedure is permitted only when
"specified by statute or rule." 204 It is permitted in suits for possession
under the FRLTA205 but is not expressly permitted in suits for dam
ages. 206 Consequently, summary procedure to recover a money judg
ment in the suit for possession should not be permitted absent express
statutory authorization.
Though the FRLTA does not permit recovery of both a money
199. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.59 (2)) (permits landlord to use summary
procedure provided in FLA. STAT. § 51.011 (1971)).
200. Fla. Laws 1973, ch. 73-330, § 4 (§ 48.183); see discussion at pp. 589-90 infra.
201. Service by posting on the premises is permitted because a suit for possession
is an action in rem that determines only the issue of possession. Actions that seek a
money judgment typically require personal service. Compare FLA. STAT. § 48.031 (1971)
(personal service) with FLA. STAT. § 49.011 (1971) (service by publication).
202. See Sprock v. James, 278 A.2d 421, 423 (N.J. 1971), in which the court said:
"The actions were simply for possession on the ground of nonpayment of rent. Brought
as they were under the summary dispossess statute, they were not actions for recovery of
the rent." See also Bell v. Tsintolas Realty Co., 430 F.2d 474 (D.C. Cir. 1970); State ex
rel. Dorn v. Morley, 442 S.W.2d 929 (Mo. 1969). See generally FLA. STAT, ch. 82 (1971),
apparently permitting a money judgment in a summary unlawful detainer or forcible
entry action, though if obtained without personal or substitute service it would seem
to be open to attack on grounds of procedural due process.
203. Suits for damages are maintained under Fla. Laws 1973, ch. 73-330, § 2 (§ 83.55),
which provides: "If either the landlord or the tenant fails to comply with the require
ments of the rental agreement or this part, the aggrieved party may recover the damages
caused by the noncompliance."
204. FLA. STAT. § 51.011 (1971).
205. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.59 (2)).
206. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.55). See also Paregol v. Smith, 103 A.2d 576
(D.C. Mun. Ct. App. 1954), where the court permitted recovery of back rent in the suit
for possession but only because a statute expressly provided for it. Personal service was
of course required to support the money judgment. See also cases cited in note 202 supra.
The Florida Law Revision Council considered allowing claims for damages to be liti
gated using summary procedure, but the idea was rejected. While speed is necessary in
the landlord's attempt to regain possession, it is not usually necessary in a suit for
money damages.
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judgment and possession in a summary suit, the same result can be
achieved by use of an unlawful detainer action.2O7 The unlawful de
tainer statutes contain an express authorization for the use of summary
procedure 2O8 and for the recovery of a money judgment. 2O0 Service of
process may be obtained by posting on the premises,21O but caution re
quires that personal service be obtained whenever a money judgment
is sought. Otherwise the judgment would be open to attack on the
ground that it violated procedural due process.211
There is an attempt in the FRLTA to repeal unlawful detainer
actions "with regard to residential tenancies," 212 but the attempted re
peal is probably unconstitutional. It, in effect, seeks to amend each of
the unlawful detainer sections to prohibit their application to resi
dential tenancies. The Florida constitution requires that when a sta
tute is amended it must be "published" in full along with the amend
ment and not "revised or amended by reference to its title only.'' 213 The
unlawful detainer sections were not "published" in the attempted re
peal.
A landlord is entitled to service by publication214 when personal
service cannot be obtained and summary procedure 21� for the enforce
ment of his lien for rent. V\1hether enforcement of the lien can be ob
tained in a suit for possession depends upon whether service in the
latter can be in lieu of service in the former. Though the question does
not appear to have been decided, if personal service is obtained for the
possession suit, it will probably be adequate service for the enforcement
of the lien permitting both objectives to be obtained in one summary
action. Service by posting on the premises, however, is not sufficient to
support enforcement of the lien, since it is not specifically authorized
by statute.
2. Payment into the Registry.-Vnder the FRLTA, when a land
lord sues a tenant for possession and the tenant interposes any defense
other than payment of the rent, the tenant must pay into the registry
not only rent that accrues during the pendency of the proceeding but

207. See generally FLA. STAT. ch. 82 (1971).
208. FLA, STAT, § 82.04 (1971).
209. FLA, STAT. §§ 82.05, 82.081 (2) (1971).
210. FLA, STAT, § 82.061 (1971).
211. See cases cited in note 202 supra.
212. Fla. Laws 1973, ch. 73-330, § 13.
213. FLA. CONST. art. III, § 6. See, eg., Anto Owners Ins. Co. v. Hillsborough County
Aviation Authority, 153 So. 2d 722 {Fla. 1963) {construing FLA. CONST. art. III, § 16
{1885), which is substantially similar to § 6 of the 1968 constitution).
214. FLA, STAT, § 49.0ll (I) {19il).
215. Fla. Laws 1973, ch. 73-330, § 9 (§ 85.01 l (5) (a)).

Florida State University Law Review

586

[Vol. 1:555

also any rent accrued at the time of commencement of the suit.2111
Whether a landlord obtains posted service or personal service, ordi
narily only a judgment for possession can be rendered. If enforcement
of the statutory lien is sought in the same action, but the amount of
the back rent sought is less than the $1000 personal property exemp
tion from the statutory lien, still only a judgment for possession can
be rendered. Therefore, in these and other circumstances in which the
landlord can get judgment only for possession, the requirement that
the tenant pay accrued rent into the registry is a penalty on the tenant's
right to defend because it requires to be paid an amount for which the
landlord could not obtain judgment in the suit for possession.
In Lindsey v. Normet,211 the United States Supreme Court found a
similar penalty to be a violation of the equal protection clause of the
fourteenth amendment. The appellant attacked three provisions of
the Oregon statute, which required that: (1) the issue of possession
must be tried no later than six days after service of the complaint un
less security for accruing rent is provided; (2) the tenant may not de
fend on the basis of the landlord's breach of a duty to maintain the
premises (only the tenant's nonpayment is a triable issue); and (3) the
tenant must post a bond of twice the amount of rent expected to accrue
during pendency of an appeal, which bond is forfeited if the lower
court is affirmed. Both the first and second requirements were upheld.218
But the Court regarded the third requirement as a penalty and thus an
unconstitutional burden on the defendant's statutory right to appeal. 219
Lindsey was concerned only with the equal protection problem
of a penalty bond on the right of appeal. But the Court's reasoning
can be applied with even greater force to a penalty on the statutory
right to raise defenses in the initial trial. 22° Consequently, the legisla
ture should amend section 83.60 (2) to require the tenant to pay into
the 1·egistry only rent that accrues after commencement of the suit
for possession.
There is also a potential due process issue. Payment into the regis
try is beneficial to the landlord because it assures him that rent will
be paid during the pendency of litigation, albeit to the court. The
pendency of litigation, even using the summary procedure for posses
sion under the FRLTA, can be protracted. A jury trial can be had
for the asking. Material noncompliances with rental agreement or with
216.
217.
218.
219.
385 U.S.
220.

Fla. Laws 1973, ch. 73-330, § 2 (§ 83.60 (2)).
405 U.S. 56 {1972).
Id.
Id.

at 74-79. See also Sanks v. Georgia, 401 lJ.S. 144 (1971); Williams v. Shaffer,
1037 (1967) (opinion of Douglas, J., dissenting from denial of certiorari).
See Bell v. Tsintolas Realty Co., 430 F.2d 474, 483 (D.C. Cir. 1970).
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building, housing or health codes are available defenses. While the
litigation continues, the tenant remains in possession and the landlord
is without rental income. The landlord may be unable to recover in
the suit for possession rent that accrues during the pendency. Thus to
assure the landlord that the tenant will pay the accruing rent right
fully due, payment into the registry is necessary.221 But while payment
into the registry is beneficial to the landlord, it is burdensome to the
tenant. First, it is uncommon in civil litigation that a plaintiff is ac
corded the advance assurance of a defendant's solvency.222 Only pre
judgment replevin, attachment and garnishment are possible excep
tions, and these are surrounded with strict procedural protections. 223
Secondly, to require that an indigent tenant pay accrued rent into the
registry of the court before being entitled to assert as a defense the
material noncompliance with the rental agreement or with building,
housing or health codes "has the effect of restricting access to and
participation in the judicial system." 224 Thirdly, it is anomalous that
a tenant who is entitled to proceed in forma pauperis should be re
quired to make money payments before being permitted to assert some
defenses.225
The United States Court of Appeals for the District of Columbia
Circuit, in Bell v. Tsintolas Realty Co.,226 was faced with this seemingly
implacable conflict between landlord and tenant interests. There, low
er courts had adopted under their equity powers the practice of re
quiring the tenant's payment into the registry. After reviewing the
practice and the conflicting interests, the court concluded that "al
though the court may, in the exercise of its equitable jurisdiction,
order that future rent be paid into the registry of the court as it be
comes due during the pendency of the litigation, such prepayment
221. In Bell v. Tsintolas Realty Co., 430 F.2d 474, 483 (D.C. Cir. 1970), the court
was concerned with the practice of lower court judges in which the court's equity powers
were used to compel payment into the registry in suits for possession. It was found that
in view
of the emerging non-summary nature of the suit for possession, the concomitant
severe disadvantage in which the landlord has been placed during such litigation,
and the potential for dilatory tactics which judicial innovation in this area has
bred, we conclude that the prepayment of rent requirement as a method of pro
tecting the landlord may be employed in limited fashion.
Id. at 482.
222. Id. at 479.
223. See, e.g., Fuentes v. Shevin, 407 U.S. 67 (1972) (prejudgment replevin); Sniadach
v. Family Fin. Corp., 395 U.S. 337 (1969) (prejudgment garnishment); FLA. STAT. §§ 76.04,
76.05 (1971) (prejudgment attachment requiring special circumstances). See also Fla. Laws
1973, ch. 73-20.
224. 430 F.2d at 480.
225. Id. at 479.
226. Id.
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is not favored and should be ordered only in limited circumstances,
only on motion of the landlord, and only after notice and opportunity
for a hearing on such a motion." 227
The Florida Legislature would do well to adopt this flexible ap
proach. Payment should be required when a tenant requests a jury
trial in addition to when he seeks to defend on the basis of a material
noncompliance with the rental agTeement or with building, housing
or health codes. Either of these events could mean that litigation will
be protracted. After motion by the landlord and notice to the tenant,
the tenant and landlord should have the opportunity to show circum
stances that might affect the court's order requiring payment into the
registry.
The Bell court said that a tenant should be required to pay into
the registry only when "the landlord has demonstrated an obvious need
for such protection," even though it appears from other factors that
the litigation will be protracted.228 Circumstances a court should con
sider in determining whether there is a need are: "the amount of rent
alleged to be due, the number of months the landlord has not received
even a partial rental payment; the reasonableness of the rent for the
premises, . . . whether the tenant has been allowed to proceed in
forma pauperis, and whether the landlord faces a substantial threat of
foreclosure." 229
Ordinarily, a tenant will be required to pay the reserved rent into
the registry. But circumstances may require a court to order a lesser
amount paid in. For example, if the tenant's pleadings make a strong
showing that the landlord is in material noncompliance with building,
housing or health codes or with the rental agreement, the court should
order a proportionately reduced amount paid in. If the tenant's indi
gency seems likely to "preclude litigation of meritorious defenses," the
court should order paid in an amount sufficient to cover the landlord's
out-of-pocket periodic expenses but less than the reserved rent.280
Disbursement of the funds paid into the registry is not explained
in the FRLTA, but, again, the guidelines set out by the Bell court are
helpful. Because a judgment for money damages cannot be had in a
suit for possession under the FRLTA, it would be error to apply the
funds against rent that accrued prior to commencement of the litiga
tion. But if the court finds an absence of material noncompliances,
then the registry funds should be applied against rent that accrued
227.
228.
229.
230.

Id.
Id. at 483-84.
Id. at 484.

Id. at 484-85 .

.
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during pendency. This assµmes that "the condition of the premises
during the period at issue continued unchanged throughout the liti
gation period and that no substantial housing defects have come into
existence." 231 If the court finds that material noncompliances by the
landlord abate all or a portion of the reserved rent, the funds should
be disbursed accordingly.
A tenant who abandons the premises prior to trial should recover
all of the registry funds because the landlord will have obtained the
possession he sought. A separate suit for a money judgment will be
needed if the landlord is to recover rent due during the period it was
paid into the registry.
The FRLTA specifies that payment into the registry shall continue
"during the pendency of the proceeding." 232 This period extends from
commencement to judgment with rent apportioned from day to day.233
vVhen the tenant appeals from the lower court judgment, the require
ment that a supersedeas bond be posted234 is sufficient to protect the
landlord; hence the funds in the registry can be retained by the court
pending outcome of the appeal.235 Since appeal will operate as a "stay
or supersedeas upon posting bond," 286 then the tenant should be left in
possession and the landlord should be left with the registry funds in
tact. Because supersedeas is simply a continuation of the landlord's
protection into the appellate stage, a "good and sufficient bond" should
be set in the same way as the amount to be paid into the registry. 2 :n
It would be a good practice to allow periodic payments for supersedeas
instead of a lump sum so as to accord with the registry scheme of the
trial court.
3. Service of Process.-Prior to 1945, service of process in actions for
possession was carried out in the same way as personal service of proc
ess in any civil case.288 In that year the legislature added a provision
allowing the summons and complaint to be attached to the premises in
volved in the proceeding if the defendant could not be found in the
county or if no person above the age of fifteen could be found at the
defendant's usual place of abode.289
Although this provision required that the defendant could not be
found in the county, not until Knight Manor # One, Inc. v. ].A. Free231.
232.
233.
234.
235.
236.
237.
238.
239.

Id. at 485.

Fla. Laws 1973, ch. 73-330, § 2 (§ 83.60 (2)).
Fla. Laws 1973, ch. 73-330, § 2 (§ 83.46 (1)).
FLA. APP. R. 5.5.
Id. 5.2.
Id.

FLA. STAT, § 59.13 (1971).
FLA. STAT. § 48.031 (1971).
Fla. Laws 1945, ch. 22731, § 1. This provision became FLA. STAT. § 83.22 ( 1971).
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man240 was it interpreted to mean what it said. There, the process server
went to the defendant's home twice on the same day, a working day.
After finding no one at home, he posted the summons and complaint.
The court upheld the lower court's order quashing service and dismiss
ing the case. Since this decision, many tenants have prevailed by argu
ing that the summons and complaint were posted under improper cir
cumstances.
The FRLTA provides that
[i]n an action for possession of residential premises un�er § 83.59, if
neither the tenant nor a person of the tenant's family 18 years of age
or older can be found at the usual place of residence of the tenant,
summons may be served by attaching a copy to a conspicuous place
on the property described in the complaint or summons. 241
This significantly eases the requirements for giving the court jurisdic
tion.m The Law Revision Council recommended a requirement of
"diligent search and inquiry" at the residence of the tenant. 243 This
was deleted on the floor of the Senate. 244 The due process rights of the
tenant, however, will still require some effort beyond a single knock
on the door before posted notice will be adequate. Otherwise this sec
tion will be subject to constitutional doubt.245
C. Landlord's Lien

Florida has long had statutory provisions giving the landlord a lien
240. 254 So. 2d 375 (Fla. 3d Dist. Ct. App. 1971). See also Sussman v. Issac, 35 :Fla.
Supp. 50 (Dade County Civ. Ct. Rec. 1971).
241. Fla. Laws 1973, ch. 73-330, § 4 (§ 48.183) .. This is similar to the service of process
section for unlawful detainer in FLA. STAT. § 82.061 (1971).
242. The question of whether an action for possession of rental premises under FLA.
STAT. ch. 83 (1971) was an in personam or an in rem action has apparently never been
specifically decided.
243. COUNCIL REPORT 31.
244. FLA. S. JoUR. 726 (1973).
245. In McDonald v. Mabee , 243 U.S. 90, 92 (1917), the Court stated: "To dispense
with personal service the substitute that is most likely to reach the defendant is the least
that ought to be required if substantial justice is to be done."
The Court further stated in Mullane v. Central Hanover Bank &: Trust Co., 339 U.S.
306, 314 (1950):
An elementary and fundamental requirement of due process in any proceeding
which is to be accorded finality is notice reasonably calculated, under all the cir
cumstances, to apprise interested parties of the pendency of the action and afford
them an opportunity to present their objections.
Thus, to the extent that sheriffs, and the courts, do. not read at least an equivalent of
the "diligent search and inquiry" requirement into this statute, it would probably be un
constitutional as a violation of the due process clause of the fourteenth amendment.
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upon the tenant's personal property for unpaid rent.246 These statutes
essentially reflected the common law.247 The FRLTA contains a newly
worded landlord's lien section that applies to residential tenancies.248
The lien only takes effect for "accrued rent," which is the way the old
provision was interpreted.249 Like the old provision,250 the landlord's
lien is not self-executing but must be enforced through legal process.
Landlords' liens are exempt from the provisions of the UCC regarding
secured transactions. 251 There has been confusion between innkeeper
guest252 and landlord-tenant statutes. The problem arises when inn
keeper-guest rights and remedies are applied to the landlord-tenant
relationship.253 The FRLTA amends the innkeeper-guest lien and in
stant ejectment statutes254 to limit their applicability to "transient" oc
cupancy.255 Several of these statutes have recently been declared un
constitutional to the extent that they were being applied to landlord
tenant situations. 256
The new landlord's lien provision is placed under Part II of chap246. FLA. STAT. § 83.08 (1971); see 4 J. ADKINS, FLORIDA REAL ESTATE LAW AND PRO•
CEDURE § 106.05 (1960); Anderson, Negotiating and Drafting Leases for the Landlord, 25
U. MIAMI L. REv. 361, 363-68 (1971). This statute applies to all property other than agri•
cultural products "usually kept" on the premises. FLA. STAT. § 83.08 (2) (1971). Subsection
(3) applies to all other property of the defendant. The new provision for residential lease
holders applies only to property of the tenant "located on the premises." Fla. Laws 1973,
ch. 73-330, § 3 (§ 713.691).
247. See, e.g., Jones v. Fox, 2 So. 700 (Fla. 1887). See also City Bldg. Corp. v. Farish,
292 F.2d 620 (5th Cir. 1961).
248. Fla. Laws 1973, ch. 73-330, § 3 (§ 713.691).
249. In re J.E. De Belle Co., 286 F. 699 (S.D. Fla. 1923). Thus, apparently, any prop
erty taken off the premises prior to the accrual of the rent for which the lien is sought
will not be subject to the lien. See also FLA. STAT, § 85.011 (5) (b) (1971), as amended,
Fla. Laws 1973, ch. 73-330, § 9.
250. Van Hoose v. Robbins, 165 So. 2d 209, 212 (Fla. 2d Dist. Ct. App. 1964).
251. FLA. STAT, § 679.104 (2) (1971).
252. The innkeeper-guest relationship is a wholly different relationship from the
landlord-tenant one and is surrounded by an entirely different set of rules. See Goodell v.
Morris Landsburgh & Associates, 77 So. 2d 247 (Fla. 1955). See generally 17 FLA. JUR.
Hotels, Restaurants, and Motels §§ 22-28 (1958).
253. See discussion at p. 593 infra. One commentator has argued that these statutes
were in fact intended to cover the landlord-tenant relationship. Barnett, When the Land
lord Resorts to Self-Help: A Plea for Clarification of the Law in Florida, 19 U. FLA. L.
REV. 238, 253 nn.62 & 63 (1966).
254. FLA. STAT. § 509.141 (Supp. 1972), FLA. STAT. § 713.67-.69 (1971). Although FLA.
STAT. § 713.69 (1971) was not specifically amended, its applicability depends on FLA.
STAT. § 713.68 (1971), which was amended.
255. Fla. Laws 1973, ch. 73-330, §§ 6-8.
256. See Barber v. Rader, 350 F. Supp. 183 (S.D. Fla. 1972); MacQueen v. Lambert,
348 F. Supp. 1334 (M.D. Fla. 1972). There is a good argument that the statutes that
create a possessory lien for the innkeeper without a due process hearing for the guest
are unconstitutional under Fuentes v. Shevin, 407 U.S. 67 (1972). See also Hall v. Garson,
468 F.2d 845 (5th Cir. 1972).
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ter 713, Florida statutes, thus locating it with all the other statutory
liens. These liens are enforceable through the procedure set out in
chapter 85, Florida statutes, for enforcement of statutory liens. Thus,
the FRLTA provides a new procedure for enforcing the landlord's
lien to replace the statutory distress for rent procedure,257 which has
been declared unconstitutional.258 Section 85.011 (5), Florida statutes,
was amended to authorize the use of the summary procedure contained
in chapter 51, Florida statutes, for enforcement of landlords' liens. 259
Chapter 85 already includes a provision for injunction and attachment
in appropriate circumstances, when the lien has been perfected.260 The
FRLTA states that the remedy of distress for rent is abolished for resi
dential tenancies261 and codifies the one thousand dollar homestead
exemption from the landlord's lien. 262
A major change in Florida law may now be that the landlord's lien
can be enforced in the same proceeding as the action for possession be
cause both are under the summary procedure set forth in chapter 51,
Florida statutes. 263 It is arguable, however, that pursuit by the land
lord of both an action for possession and an action to enforce the statu
tory lien are inconsistent264 and that he must elect one or the other. 265
D. Self-Help Evictions
Self-help evictions by landlords, or evictions without resort to legal
process, have been a major problem in Florida landlord-tenant law266
257: FLA. STAT. §§ 83.09, 83.11-.19 (1971). An attorney general's opinion has already
suggested that the chapter 85 procedure could be used to enforce the landlord's lien. 1971
FLA. Arr'Y GEN. Oe. 071-152.
258. Stroemer v. Shevin, No. 72-1627 (S.D. Fla., Jan. 29, 1973), based upon Fuentes ,..
Shevin, 407 U.S. 67 (1972). See also Gross v. Fox, 349 F. Supp. 1164 (E.D. Pa. 1972).
259. Fla. Laws 1973, ch. 73-330, § 9.
260. FLA. STAT. § 85.031 (1) (1971).
261. Fla. Laws 1973, ch. 73-330, § 3 (§ 713.691 (3)).
262. Fla. Laws 1973, ch. 73-330, § 3 (§ 713.691(2)). See Schofield v. Lioday, 16 So.
780 (Fla. 1895); Hodges v. Cooksey, 15 So. 549 (Fla. 1894). See also Van Hoose v. Robbins,
165 So. 2d 209, 210 n.l (Fla. 2d Dist. Ct. App. 1964).
263. This would reverse the effect of Van Hoose v. Robbins, 165 So. 2d 209 (Fla. 2d
Dist. Ct. App. 1964), which pointed out the necessity for a separate distress for rent pro
ceeding to enforce the landlord's lien.
264. See, e.g., Weeke v. Reeve, 61 So. 749 (Fla. 1913).
265. A full discussion of this question is beyond the scope of this article. For an
analogous situation, see Voges v. Ward, 123 So. 785, 793 (Fla. 1929); National City Truck
Rental Co. v. Southern Mill Creek Prods. Co., 213 So. 2d 261 (Fla. 2d Dist. Ct. App.
1968) (holding that repossession of trucks under conditional sales contract was an elec
tion that precluded an action for back payments). See generally 11 FLA. JUR. Election of
Remedies §§ 10-12 (1957). But see p. 585 supra.
266. Barnett, supra note 253, at 238; Boyer & Grable, Reform of Landlord-Tenant
Statutes to Eliminate Self-Help in Evicting Tenants, 22 U. MIAMI L. REv. 800 (1968).
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as well as in other states. 261 Such action by the landlord gives rise to a
cause of action for damages. 268 The general rule is: 269 "[A] landlord
otherwise entitled to possession must, on the refusal of the tenant to
surrender the leased premises, resort to the remedy given by law to se
cure it; otherwise he would be liable in damages for using force or
deception to regain possession." The problem in Florida has been the
difficulty of determining what was the remedy given by law. This
stemmed partially from apparent inconsistency in landlord-tenant stat
utes, 210 and also from ambiguous language in statutes originally in
tended to give innkeepers the right to lock out or eject guests. 271 The
FRLTA makes the statutory landlord remedies clear and exclusive272
and amends the innkeeper-guest statutes to limit their applicability
to transient occupancy. 273
267. E.g., Comment, Dispossession of a Tenant Without Judicial Process, 76 DICK. L.
REV. 215 (1972).
268. Whether the eviction is wrongful is a question of fact. Rogers v. Parker, 241 So.
2d 428, 429 (Fla. 2d Dist. Ct. App. 1970). See also Pizzi v. Central Bank & Trust Co., 250
So. 2d 895, 897 (Fla. 1971). Punitive damages are recoverable if the eviction is malicious
and wanton. Young v. Cobbs, 83 So. 2d 417, 420 (Fla. 1955). The Law Revision Council
proposal prohibited punitive damages because of a philosophical aversion to such dam
ages in any action. COUNCIL REPORT 20. This prohibition was reversed in the House Ju
diciary Committee, which specifically authorized punitive damages. After a spirited de
bate on the floor of the House, the section allowed punitive damages "if applicable." FLA.
H.R. Jou11.. 382-8!1 (1973). All reference to punitive damages was then removed by the
Senate Consumer Affairs Committee. FLA. S. JoUR. 723 (1973). Thus, after much debate
on the issue, the FRLTA contains no reference to punitive damages, and the law on this
subject should remain as it was.
269. Annot., 6 A.L.R.3d 177, 186 (1966).
270. Compare FLA. STAT. § 83.05 (1971) with FLA. STAT. § 83.20(2) (1971); see Barnett,
supra note 253, at 259-61.
271. See FLA. STAT. § 509.141 (1971) (authorizing the removal of intoxicated, immoral
or profane guests). The applicability of this section to apartment houses has caused it to
be used by landlords as a justification for self-help evictions, thus bypassing the necessity
of judicial proceedings under FLA. STAT. ch. 83 (1971). See Kent v. Wood, 2!15 So. 2d 60
(Fla. 1st Dist. Ct. App. 1970); 1972 FLA, ATT'Y GEN. OP. 072-134; 1973 FLA. ATT'Y GEN.
,OP. 073-139; Pensacola News, Mar. 29, 1973, at 4A, col 3.
272. Fla. Laws 1973, ch. 73-330, § 2 (§ 83.59 (3)), provides:
The landlord shall not recover possession of a dwelling unit except:
(a) in an action for possession under subsection (2) of this section, or other civil
action in which the issue of right of possession is determined;
(b) when the tenant has surrendered possession of the dwelling unit to the land
lord; or
(c) when the tenant has abandoned the dwelling unit. In the absence of actual
knowledge of abandonment, it shall be presumed that the tenant has abandoned
the dwelling unit if he is absent from the premises for a period of time equal to
one-half the time for periodic rental payments; provided, however, this presump•
tion shall not apply if the rent is current or the tenant has notified the landlord
of an intended absence.
273. Fla. Laws 1973, ch. 73-330, §§ 6-8. FLA. STAT. § 509.141 (1971) was also amended
by Fla. Laws 1973, ch. 73-325, § 8. but it is consisteM wi�h the limitation to transient
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The FRLTA eliminates self-help evictions for two reasons. First,
the issue of the right to possession is often in dispute; the tenant's
available remedies for unlawful eviction do not make up for the trauma
of a lock-out to a tenant and his family. Secondly, the maintenance of
the status quo (tenant remaining in possession) pending dispossession
of the tenant through judicial proceedings is generally less of a hard
ship on the landlord than the maintenance of the status quo (tenant
remaining out of possession) pending the tenant's regaining the pos
session of the premises through judicial proceedings.274

V.

CONCLUSION

The Florida Residential Landlord and Tenant Act is a sweeping
revision of legal principles that have been in effect for hundreds of
years. Not only are many of the principles changed, but they are now
governed by statutory provisions rather than common law. This article
highlights the important changes contained in the FRLTA and de
scribes how these changes will fit into Florida's existing legal frame
work.275 With regard to many issues, at this point only questions can
occupancy. See Fla. Laws 1973, ch. 7!1-!125, § 1 (§§ 509.012(9)-(10)), for definitions of
transient and transient occupancy.
274. Barnett, supra note 253, at 278-79.
275. There are several aspects of the landlord-tenant relationship that are not spe
cifically covered by the FRLTA. For example, the FRLTA does not: (1) provide a statu
tory form of lease to control when there is no written lease between the parties; (2) ad
dress the issue of assignments and subleases; (3) contain a specific provision covering the
landlord's termination of utilities or other essential services as a technique of harassing
the tenant or forcing him to vacate the premises, see MODEL ConE § 2-207; URLTA
§§ 4.104, 4.107; and (4) contain a specific provision governing the situation in which
a tenant holds over after the expiration of his term with the permission, actual or im
plied, of the landlord. See FLA. STAT. § 83.04 (1971).
The FRLTA contains no provision specifically requiring the mitigation of damages
upon the tenant's abandonment. It was stated in Kanter v. Safran, 68 So. 2d 55!1, 557-58
(Fla. 1953), that upon the tenant's vacation of the premises prior to the expiration of the
lease, the landlord may elect to stand by and do nothing, holding the tenant liable for
the rent as it accrues. See also Diehl v. Gibbs, 173 So. 2d 719, 720 (Fla. 1st Dist. Ct. App.
1965). Thus, Florida seems to follow the majority rule that the landlord has no duty to
mitigate damages upon the tenant's abandonment. For a discussion of the majority rule,
see Gruman v. Investor's Diversified Services, Inc., 78 N.W.2d 377, 380-81 (Minn. 1956);
55 M1cH. L. REV, 1029 (1957). Contra, Wright v. Baumann, 398 P.2d 119 (Ore. 1965). Two
Florida cases, however, state in dicta that the doctrine of mitigation applies to leases as
well as to contracts. Young v. Cobbs, 110 So. 2d 651, 653 (Fla. 1959); Brewer v. Northgate
of Orlando, Inc., 143 So. 2d 358, 361 (Fla. 2d Dist. Ct. App. 1962). Both cases are perhaps
distinguishable: Brewer on the grounds that it applied to a contract to deliver possession
of leased premises, and Young on the grounds that it applied to an action to recover
damages for permanent improvements affixed to real property. Also, the two cases involved
a lessee's rather than a lessor's duty to mitigate.
Because the general legislative intent of the FRLTA is to abolish the outdated distinc
tions between contracts and leases, the requirement that a landlord mitigate damages
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be raised. It is impossible .even to guess at all of the ramifications and
possible interpretations of the FRLTA. The courts should look upon
the Act as remedial legislation and construe it liberally to effectuate
its purposes of modernizing landlord-tenant law and placing the land
lord and the tenant on a more nearly equal level.
upon the tenant's abandonment should be implied in residential landlord-tenant cases.

Accord, MODEL CODE§ 2-308(4); URLTA § 1.105.

As discussed previously, see pp. 577-79 supra, the FRLTA contains no provision
governing retaliatory conduct by the landlord. However, pursuant to the Florida
deceptive and unfair trade practices act, Fla. Laws 1973, ch. 73-124, the Cabinet recently
adopted rules, authorized by Fla. Laws 1973, ch. 73-124, § I (§ 50.1205), which specify
acts or practices which violate the act. Chapter 2-11 of those rules applies specifically
to rental housing and mobile home parks. The most important provision is § 2-11.07,
which specifies that retaliatory conduct by the landlord constitutes a violation of the
act. Thus a tenant who feels he is being retaliated against can either counterclaim or
file an action of his own seeking the remedies available under Fla. Laws 1973, ch.
73-124. A copy of the rules is available from the Office of the Attorney General, The
Capitol, Tallahassee, Florida.
In addition, a county court has recently held that retaliatory eviction is a viola
tion of the legislative intent behind local housing codes, and against public policy.
Lifschitz v. Blakely, No. 73-12166 (Broward Co. Ct., Dec. 21, 1973).
On the other hand, Fla. Stat. § 83.271 (1971), discussed in footnote 104 supra, is
currently under attack in the Florida Supreme Court, as a deprivation of the landlord's
property without due process. Palm Beach Mobile Homes, Inc. v. Strong, No. 44,179.
(filed Aug. 3, 1973).

.., (C3-73:.

File with Secretary of Senate)

BILL REPORT

-

�

R_s ___ _ _____
ME__ R _AF_F_A_I__
_ s_u
COMMITTEE ON __c_oN

Time/date 2:00 p.m., May 9, 1973
Place

(R)

_ 2__
3 __
BILL NO. _14_.

FINAL ACTION:

Date __________

✓ravorably with .J.2__amendments

Rm. C, Senate Office BJdg

_Favorably with Committee Substitute

Other Committee References:
(in order shown)

_Unfavorably
OTHER: _Temporarily Pass _Reconsider

THE VOTE WAS:

BILL
Ave Nav

//

v

SENATORS

I Motion

GEORGE FIRESTONE
�. M. GILLESPIE

,_/

�IM GLISSON

V

✓

�'

,,d,11 ... �

Ave

II i,.

z·

i��"tf

Nav

j/

Aye

·✓

Nay

✓ ·�

�

V

DON J. GRUBER

�

!WM. G. ZINKIL

✓

PHILIP D. LEWIS

z/

'

f\/

,.]_,,
1neM ,-rtay
f$
�tte Nay

�

� �
Aye Nay IAY

u

IAY

,/

V

I,,

✓

',/

ALAN TRASK

I

-

'

�

Ave

D

Nav

TOTAL

/l,Ah

-r. ....

�11D
"'"'"

4-- d\

-r,.,.,,

(), f

0�

'()1, f),, '-'tJ
,...

(\ I

(H) (SJ
BILL NO.

1423

_(

(Attach additional page if necessary)

- - - - - - - - - - - - - - - -(do- not
- - detach)
-*MUST COMPLETE!!

The key sponsor appeared c:::J
A Senator appeared c::::J
Spons or's aide appeared c::J
Other appearance

�

�"" Ave N-Av Ave 'Nav Ave Nav

Committee determines:
1.- Bill is of major state concern
2. Bill is significant t::::J
3. Bill should be considered as
time available t::::J
4. Bill is noncontroversial c:::J

CJt:l

DO NOT USE FELT TIP PEN (will not aho,r on carbonl)
Typewrite, If J)Olllble.

If ball point pen uaed, preas HARD for carbona
SB _____

1'{2,.3
Senator·___.t_·.ul @i.=.=.S...i.1t..::o_,-J(..,
___________________
BB

/

offered the following ______________ amendment _________

7__ line

On pa,r, __

,«

--------------------------------·---

and insert the followinip(

C!?n

l:11e. 7) «f fer tfu. uln('J ,,to,

'' ort..el" it.a.,.. a sinjle.

S1-71

f«h'l'YJ

;f 11

kome or e-&p.-e
,t_''_________
,...,;r=-

00 NOT SEPARATE - goldenrod copy only may be removed

!s/s1
/-fpril ,,.,) J'i 73
NOTlCL
COMMITTEE OR SUBCOMMITTEE MEETl�G

(For use durins regular session - �ule 2.5)

:1�er 0. Friday, Jr.
of the Senate
s�rreta�y

TD:

ConsumC!r A:Cfairs

Yoo1 drP hereby notified that the

_____
_ _______ ___ ____C.ommittee
.ere

April 19, 1973
(dcte)
Senate Office Building

1,ill
Suco"1mittee
b

, at 2:00 o'clock__!2_ .m., in

(place of meeting)

Room F,

, ;; � ,,,i 11 cons i der the fol l o\vi ng :

Introducer
rlum�er of measu�
�
l'.'.� J.,&-v
Senat� Bill 255� -by Senator Myers - An Act relating to
7
----------+�
¥"=�/l
=-+-Landlord-1ennant relationsn1ps.
=.,.=
A
(..V'T' yb
�
Sen.tor Trask - An act relating to
yb -S-ctl
57 Senate Bill 563
( Odt'.11
e of Securities

J)

U4LL-��
{f)'--------------'""-'==---

0 ·,

_______________by
Senate Bill____
398
_..__..____yb

IR

---..,..,--......,,--yb
Senate Bill 601
--�4"11.A''l'I-..L....--b y
/ (&•4� •

�)

G,,

i?(lA.4<..'9

________________
Senator Lewis - An act relating to
crema 1..orle:::,, c111era 1..01 £aci .J.. i 1....ies, and
calcinators.
Senator Lewis - An act relating to
funeral a1rectbt� and ernbal:mrr:;-:-

_________by ________________

.c,......c...-=..;__
Senate Bill
404 _...,__-"____ yb

-rfJ

-------- --�-----·yb
_.......;c:._.__

Senator Winn - An act relating to
Competitive bLlcl1.ng by public accoc,1::antc·
_________________

Sena tor Childers ·· An act relating to
1
yb
';t�&.C4) Food, Drugs and Cosmetics.
by ______________
ii
b
1
S2ndtor Childers - Un�for� nercotic
--��� y
Senate Bil u'3o'_ �t�--A.
( •\,'.)uI:,u-< �)
drug law.
__________ _____yb ________________

...
k"".1;c_.4 / {1,n
.-'-','rl
Bill 435 .,./
Senatec....c==--�-'--'
v-;,)_.....=c.=""""'
(.1
LC

Cv

------------

_

, '1

"-,,.--

'-=..c

______________by

_________________

_______________by ________________
_ _________ by ________________

____________by

_______

--.. -------- __ ________ b y -----by

I

,,,,,�
,,,,,;_:
,, , .

,'

_ _______

�
/

,,

l_
--=---'----��
., ,' :._:__
---'--'---I
1
(h<l i r1,1an, Con;J Ltr, ·:r A[L1ir�� Co:,rr.nt�r.t�L
fCoinm-i ttee <H"--·Snbcomn•�·u:e,�-)

(1'1·r,:,ao'i ;n quarlr>Jµlicatc - 2 ropir's to bf' filed 1·1ith SPcn'tilry rif ,17,,
rit l"'1·1�j � t\•IV (2) doy" prior to ·1 1>r.Lin�. 1 cnpy fo� d21t,1 f_!}'(1l.1'-.',:r,
l cr1 1 y ;�rt<l�n'•<l fo, ;',111·11itr�r! fi1,!)

-)''': itn

1

Official
FLORIDA STATUTES
1965
25th Anniversary Edition
of the Continuous
Revision System in Florida

EARL FAIRCLOTH
Attorney General

CHARLES TOM HENDERSON

Assistant Attorney General, Director

Prepared by

Statutory Revision Department
Pu,bUshed by the

STATE OF FLORIDA

Official
FLORIDA STATUTES
1965
25th Anniversary Edition
of the Continuous
Revision System in Florida

EARL FAIRCLOTH
Attorney General

CHARLES TOM HENDERSON

Assistant Attorney General, Director

Prepared by
Statutory Revision Department

Published by the

STATE OF FLORIDA

Ch. 83

LANDLORD AND TENANT

der seal of the court to the sheriff of the county,
describing the premises, and commanding him
to put the landlord or lessor in possession
thereof.
Wstory.-§9, ch. 6463, 1913; ROS 3550; COL 5414.

83.36 Removal of tenant by county court;
execution of writ.-Upon receiving such war
rant, it shall be the duty of the sheriff to im
mediately execute the same by putting such
landlord or lessor or his duly appointed agent
in possession of the premises described in such
warrant.
Wstor7.-§10, ch. 6463, 1913; ROS 3551; COL 5415.

83.37 Removal of tenant by county court;
costs and charges.-In any suit brought under
this chapter, the prevailing party shall have
judgment for costs, and execution shall issue
therefor as in the case of other money judg
ments entered by county court. The costs of
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clerk and sheriff for the proceedings herein
provided for, shall be the same as for similar
services in county court, and, in addition to
the usual fees and charges, there shall be a
fee of one dollar to be paid to the judge of said
court, and, in every case tried out of term time,
an additional fee of one dollar such fees to be
taxed with other costs in said suit.
Blstor7.-§ll, ch. 6463, 1913; RGS 3552; CGL 5416.

83.38 Removal of tenant by county court;
appeal; supersedeas; etc.-Appeal may be
taken from any final judgment entered by vir
tue of proceedings had under §§83.28-83.37, to
the circuit court in the manner prescribed by
the Florida appellate rules; provided, however,
that such appeal must be taken within ten days
from the rendition of such judgment, unless ap
peal to the supreme court is authorized by
Art. V of the state constitution.
Blslor7.-§12, ch. 6463, 1913; RGS 3553; CGL 5417; §14, ch.
63-559.
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to 95.111, 95.112, 95.113; 65.141 to 805.03; 72.40 to 828.031,
and amending said sections as transferred to delete obsolete
or unnecessary language; providing an effective date· all
titles, chapters and sections affected by this bill are from
the Florida Statutes.

AN ACT relating to civil procedure; amending, rev1smg, re
numbering and reorganizing present chapters 45-51, 53-56,
58, 62, 64-66, 69-72, 75-83, 86 and 87 by deleting provisions
contained in 1967 Florida rules of civil procedure, delet
ing provisions preempted by or in conflict with said rules,
deleting obsolete and unnecessary language; creating a
new chapter 45, providing definitions of terms and gen
eral provisions; creating a new chapter 51 prescribing
summary procedure; repealing sections 45.02 (1), 45.03, 45.04,
45.18, 45.19, 46.10, 47.03, 47.09, 47.10, 47.14, 47.171, 47.18,
47.19, 47.27, 47.28, 47.36, 47.37, 47.41, 47.48, 48.12, 48.15,
48.16, 48.17, 48.18, 50.11, 50.12, 51.02, 51.05, 51.12, 52.12,
52.16, 52.17, 52.18, 52.19, 52.20, 52.21, 53.02, 53.13, 53.15,
53.17(1), (2), (4), 54.07, 54.09, 54.16, 54.17, 54.18, 54.22,
55.02, 55.15, 55.32, 55.38, 56.01, 56.02, 56.03, 56.04, 56.05,
56.06, 56.07, 58.12, 58.13, 62.01, 62.02, 62.05, 62.07, 62.14,
62.15, 62.16, 62.38, 62.421, 64.01, 64.02, 64.0:h, 64.03, 64.04,
64.05, 64.06, 65.12, 66.15, 66.18, 66.19, 66.22, 66.28, 66.29,
66.30, 66.31, 66.32, 66.33, 66.34, 66.35, 66.36, 66.37, 66.38,
66.39, 66.40, 66.41, 66.42, 66.43, 66.44, 66.45, 66.46, 66.47,
70.03, 71.07, 71.08, 71.10, 71.11, 71.12, 71.16, 71.18, 71.19,
71.20, 71.22, 72.13, 72.23, 72.31, 75.061, 75.15, 76.29, 77.05,
77.26, 78.06, 78.09, 78.17, 79.11, 80.03, 80.05, 80.08, 80.09,
80.10, 80.11, 80.12, 81.01, 81.02, 81.03, 81.04, 81.05, 81.06,
81.07, 81.08, 81.09, 81.10, 81.11, 81.12, 81.13, 81.14, 81.15,
81.16, 81.17, 81.18, 81.19, 81.20, 81.21, 81.22, 81.23, 81.24,
81.25, 81.26, 81.29, 81.30, 81.31, 81.32, 82.06, 82.07, 82.09,
82.10, 82.11, 82.12, 82.13, 82.18, 82.19, 82.20, 83.16, 83.17,
83.23, 83.24, 83.25, 83.26, 83.27, 83.28, 83.29, 83.30, 83.31,
83.32, 83.33, 83.36, 83.38, 86.09, 86.12, 86.13, 86.14, 86.15,
87.06, 87.13, 90.11, 90.23, and 768.09; transferring chapter
57, Florida arbitration code to Title XXXVIII, relating to
commercial relations as chapter 682; transferring chaplers
84 and 85, entitled mechanics lien law and miscellaneous liens
to Title XXXIX, relating to real and personal property as
chapter 713, Parts I and II; transferring sections 4G.02(2)
to 744.601; 45.20 to 741.24; 52.24 to 725.04; 53.14 and 53.16
to 34.24 and 34.25; 53.17(3) to 28.242; 54.04-54.06 to 43.1743.19; 54.23 to 59.041; 54.28 to 768.041; 62.08, 62.17, 62.10

Section 1. A new chapter 45, Florida Statutes, is created to
read:

560
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WHEREAS, The Florida Bar petitioned the Florida Supreme
Court to adopt the consolidation of Procedural Rules for law
and chancery prepared by its Subcommittee on Civil Procedural
Rules as the 1967 Revision of Florida Rules of Civil Procedure;
and
WHEREAS, the Florida Supreme Court by opinion dated
June 15, 1966, granted the petition of The Florida Bar and
adopted said consolidation as The Florida Rules of Civil Pro
cedure, 1967 Revision, which became effective on midnight De
cember 31, 1966, and
WHEREAS, the Florida Statutes relating to civil procedure
have not been revised since the 1955 session of the legislature,
following the adoption of the 1954 Florida Rules of Civil Pro
cedure; and
WHEREAS, the adoption of the 1967 Revision of the Florida
Rules of Civil Procedure necessitates the integration of many
existing sections of the Florida Statutes with revised rules;
and
WHEREAS, the Subcommittee of The Florida Bar on Civil
Procedural Rules and the Satutory Revision Department of the
Attorney General's office have diligently and constructively uti
lized all efforts to accomplish such integration to simplify pro
cedure, to aid dispatch in litigation and in the dispensation of
justice by revising all chapters of the Florida Statutes relating
to civil procedure; and
WHEREAS, this revision has been approved by the commit
tees on Rules and Jurisprudence and Law Reform and the
Board of Governors of The Florida Bar, NOW, THEREFORE,

Be It Enacted by the Legislature of the State of Florida:
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s tored to defendant, shall be sold and the proceeds applied on
the payment of the execution. If the rental or any part of it is
due in agricultural products and the property distrain ed, or
any par t of it, is of a similar kind to that claimed in the com
plaint, the property up to a quantity to be adjudged of by the
officer holding the execution (not exceeding that claimed), may
_
be dehvered to plaintiff as a payment on his execution at his
request.

83.21 Removal of tenant.-The landlord, his attorney or
agent , applying for the removal of a� y tenant, shall file a com
plaint st ating the facts which authorize the removal of the ten
ant and describing the premises in the proper court of the
cou�ty where the premises are situated and is en�itled to the
summary procedure provided in section 51.011, Florida Statutes.

CHAPTER 67-254

(2) When any property levied on is sold, it shall be adver
tised t wo (2) times, the first advertisement being at least ten
( 10) days before the sale. All property so levied on may be sold
on the l eased prem4ses or at the courthouse door.
(3) Before th e sale if defendant appeals and obtains super
s edeas and pays all costs accrued up to the time that the super
sed eas becomes operative, the property shall be restored to him
and there shall be no sale.
. (4) In case any property is sold to satisfy any r ent payable
m cotton or other agricultural product or thing, the officer shall
�ettl e with the pl aintiff at the value of the rental a t the time
1t became due.
83.20 Causes for removal of tenants.-Any tenant or lessee
at will or sufferance, or for part of the year or for one (1)
or _more years, of any houses, lands or tenements, and t he
assigns, under tenants or legal representatives of such tenant
or lessee, may b e removed from the premises in the manner
her einafter provided in the following cases:
(�) Where sue� person holds over and continues in the pos
sess10n of the demised premis es, or any part thereof after the
expiration of his time, without the permission of hi� landlord.
(2) . Where such person holds over without permission as
aforesaid, after any default in the payment of rent pursuant to
the agreement und er which the premises are held and three (3)
days notice in writing, requiring the payment �f the rent or
the . possession of the premises, has been served by the person
entitled to the rent on the person owing the same. The service
of the notice shall be by delivery of a true copy thereof or if
the tenant be absent from his last or usual place of residence'
by leaving a copy thereof at such place.
676
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83.22 Removal of tenant; service.-lf the defenda!1 t can
not be found in the county in which the action is pendmg and
either he has no usual place of abode in the count y or the�e
is no person of his family above fifteen (15) � ears of age at his
usual place of abode in the county, the sheriff sh�ll s: rve th e
summons by attaching it to some part of the premises mvolved
in the proceedings.
83.231 Removal of tenant; judgment.-If the issues are
found for plaintiff, judgment shall be entered that he recover
possession of the premises but if they be found for defendant,
judgment shall be entered dismissing the action.
83.241 Removal of tenant; process.-After entry _ of judg
ment in favor of plaintiff the clerk shall issue a writ to the
sheriff describing the premises and commanding him to put
plaintiff in possession.
83.251 Removal of tenant; costs.-The prevailing party
shall have judgment for cos ts and execu tion shall issue there
for.
Section 35. Sections 84.011, 84.022, 84.031-84.191, 84.202,
84.211-84.241, 84.242, 84.251 and 84.271-84.361, Florida Stat
utes relating to Mechanics' Lien Law, are transferred to chap
ter 713, Florida Stat utes, and renumbe red as sections 713.01,
713.02, 713.03-713.19, 713.20, 713.21-713.24, 713.2?, 713.26 and
713.27-713.36, Florida Statutes, and shall comprise part I of
said chapter, entitled "Mechanics' Lien Law."
Section 36. Sections 85.01-85.28, Florida Statu tes, relating
to Miscellaneous Liens, are transferred to chapter 713, Flor� da
Statutes and renumbered as sections 713.50-713.77, Florida
Statu tes: and shall comprise part II of said chapter, entitled
"Miscellaneous Liens."
Section 37. Sect ions 86.01-86.06, 86.07, 86.08, 86.10 and
86.11, Florida Statutes, are transferred to chapter 85, amended
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